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Dear Ms. Wallace:

On April 1, 2005, the Indiana Department of Envirental Management (“IDEM”)
published a second notice of comment period ont duéd language concerning antidegradation
standards and implementation procedures. Theenptimvided a 60-day comment period on the
draft rule language.

The Indiana Water Quality Coalition and the IndiaManufacturers Association
appreciate the opportunity to provide the followiongmments on the draft rule language
concerning antidegradation standards and implerientgprocedures. The Indiana Water
Quality Coalition (“IWQC") is a group of businessegh shared interests in Indiana regulations,
policies and operating procedures concerning waiality. The members of the IWQC include:
Indiana Coal Council, Indiana Builders Associatibidiana Manufacturers Association, Hoosier
Energy, NiSource Inc., BP, American Electric Povidr Lilly and Company, and G.E. Plastics.
The Indiana Manufacturers Association (“IMA”) isw@luntary, non-profit trade association
representing nearly 2,000 companies and 600,000ufactaring jobs. IMA staff provide
support to and management of the IWQC, includingodec spokesperson duties. Each of these
entities has members or facilities in Indiana thaly be affected by adoption of rules concerning
antidegradation standards and implementation proesd

This comment letter is organized as follows. Iep with general concerns regarding
the treatment of exceptional use waters, the paleirgcal impact, and IDEM’s response to the
comments submitted during the first notice of comingeriod. Then, it addresses specific
concerns with the draft rule language, arrangedrudg section. For each of our specific
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comments, we have proposed rule language revisioadditions. All of our suggested changes
are incorporated into the enclosed redline markupendraft rule.

General Comments

Treatment of Exceptional Use Waters

Currently, there are 11 waters designated as excgpiuse waters in 327 IAC 2-1-11(b).
The treatment of these waters in the draft rulevilly inconsistent with the provisions
concerning exceptional use waters in Senate EdraNet 431, P.L. 140-2000 (“SEA 431").
SEA 431 enacted several requirements concerning dhedegradation policies and
implementation procedures and designation critama processes for outstanding national
resource waters (“ONRWS”), outstanding state resowaters (“OSRWSs”), and exceptional use
waters. A careful reading of SEA 431 makes itrctbat the Indiana General Assembly meant
for the exceptional use waters designation to kes@th out. Section 27 required the Board to
consider whether waters in the exceptional usegoayeshould be redesignated as OSRWSs. In
fact, this process should have occurred by JuB0DA! Furthermore, while there are detailed
provisions concerning future designations of waidibs as OSRWs or ONRWS, there are no
corresponding provisions concerning exceptionalwaters. Thus, SEA 431 expresses a clear
intent for the existing list of exceptional use &ratto be promptly evaluated. Those waters that
meet the OSRW designation criteria may be redetagnas such; otherwise, the waters will be
subject to the Tier 1 and Tier 2 antidegradaticengards and implementation procedures.
Furthermore, there will be no new designations affens as exceptional use waters.

Despite the clear intention of SEA 431 concernihg treatment of exceptional use
waters, the draft rule simply states that exceplionse waters are subject to the same
antidegradation standards and implementation proesdfor OSRWSs. It does not provide any
clear procedures for reevaluating these waterspiiaging out the exception use category. To
comply with SEA 431, the draft rule should containew section to establish the mechanism for
phasing out the exceptional use category, as fetlow

327 IAC 2-1.3-11 Transitional procedures concerrergeptional
use waters

(a) The department shall evaluate the waters cilyretentified as
exceptional use waters in 327 IAC 2-1-11(b) in adaace with
the process set forth in section 8 to determinetidreghey should
be designated as outstanding state resource watelde
department shall present information concerning éwvaluation to
the water pollution control board.

! This rulemaking process was meant to be complbte@ctober 1, 2002. However, that did not occurd a
therefore, Section 27, which was non-code provisepired without being executed. As a result, General
Assembly passed a bill in 2003 to reauthorize thlsestions until July 1, 2006, to ensure that IDEM ¢he Board
are still required to undertake the required astiddeeHouse Enrolled Act 1221, P.L. 231-2003, Section 5.
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(b) The water pollution control board shall takéi@t to designate
by rule any exceptional use waters that meet thierier for
outstanding state resource waters. This actiolh BBacompleted
no later than July 1, 2006.

(c) Prior to July 1, 2006, the antidegradation d#mds and
implementation procedures set forth in this rule dotstanding
state resource waters shall also apply to exceddticsse waters.

(d) The exceptional use waters designation shalsedo exist on
July 1, 2006. Any exceptional use waters that haweé be
designated as outstanding state resource watetkligyl, 2006
shall no longer be subject to a special designatow shall be
subject to the Tier 1 and Tier 2 antidegradaticem@dards and
implementation procedures set forth in this rule.

All other references to exceptional use waterschuthing those in 327 IAC 2-1-6(i) and the draft
new rule 327 IAC 2-1.3 — should be deleted.

Potential Fiscal Impact

Discussion of potential fiscal impact in the secamdice is confusing and potentially
misleading. The section of the second notice ditf®otential Fiscal Impact” states the
following:

IDEM anticipates that there is an effective cap$600,000 per
project under the draft rule. If a discharger sabje 327 IAC 2-

1.3-7(h) finds that the implementation of a watealgy project

will result in costs to the discharger in exces$%00,000, it seems
likely the discharger will instead merely take adheme of the

option to pay a fee.

This analysis is wholly inadequate, because it dakes into consideration the potential costs
associated with the water quality improvement regquents for OSRWs. We understand that
for the second notice, IDEM is only required bytgta (IC 13-14-9-4(6)(C)(i)) to provide the
estimated fiscal impact of any draft rule provisibat imposes a restriction or requirement that
is not imposed under federal law. However, th@sdmotice section on potential fiscal impact
does not state that it only addresses the costeiatsd with OSRW water quality requirements,
because those are the only provisions that impeganrements not imposed under federal law.
Therefore, it is misleading.

As this draft rule moves forward in the rulemakimgcess, IDEM will be required to
comply with statutory requirements requiring a céetg fiscal analysis. IC 4-22-2-28 and IC
13-14-9-4.2 provide that IDEM shall also submitraftirule with an estimated economic impact
greater than $500,000 on the regulated entitidetpslative Services Agency (“LSA”), so that
LSA is able to complete a fiscal analysis in adeaatpreliminary adoption of the rule. IDEM
is required to provide LSA with the information eesary to prepare the fiscal analysis, which
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must contain an estimate of the economic impacthef proposed rule and a determination
concerning the extent to which the proposed rudatess an unfunded mandate on a state agency
or political subdivision. Although the total estted economic impact is not yet known, it is
clear that the draft rule has the potential to cegtilated entities in excess of $500,000. The cap
on a single water quality improvement project isOGD00, and that doesn’t take into
consideration the costs associated with preparatioantidegradation demonstrations. The
technical and socio-economic requirements laid inuthe draft rule will require significant
resources. Furthermore, there will be costs agsmtiwith demonstrating that a discharger will
not cause a significant lowering of water qualligcause it falls under the de minimis threshold
or one of the activities specified in the rule. r lexample, one discharger in the state had to
spend in excess of $25,000 just to justify to IDEML! it would not cause a significant lowering
of water quality.

Finally, we are concerned about IDEM’s contradigt@tatements concerning the
antidegradation requirements for OSRWs. In thee¥" section of the response to comments,
IDEM states the following:

As outlined by IC 13-18-3-2(b), the funding of aoperly
conducted water quality improvement project in camefion with a
new or increased discharge to an OSRW or EUW edult in the
discharge’s being deemed not a significant lowerofgwater
guality. A discharge that does not result in a ifiggnt lowering of
water quality for a given pollutant or pollutantrgeeter does not
require an antidegradation determination.

This is an incorrect characterization of the sitaind also conflicts with the draft rule itself.

Dischargers to OSRWs cannot simply undertake ad fumvater quality improvement project to

avoid all other antidegradation requirements. Battiischargers to OSRWs must comply with
the procedures for high quality waters — which nseameparation of an antidegradation

demonstration for significant lowerings — ameet the water quality improvement requirements.
These requirements appear to be accurately presantbe draft rule, particularly as presented
in 327 IAC 2-1.3-7(h). Therefore, IDEM’s resporisecomments is inaccurate, and misleading,
because it states that it is much easier to comjitly the requirements for OSRWs than the
statute and draft rule actually provide.

Response to Comments

We are also concerned with the sufficiency of tbgponse to comments from the first
notice provided in the second notice. Severaltiestiincluding the IWQC and IMA, submitted
detailed comments on the first notice. Howevethea than carefully considering those
comments and providing responsive and thoughtfudwans, IDEM simply grouped the
comments into general categories, and providednargeresponse for each general category.
For example, in the category IDEM titled “Excepso& Exemptions,” the IWQC and IMA
submitted several specific comments about actsvit@t should be identified in the draft rule as
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not causing a significant lowering of water qualitfo almost all of these specific comments,
IDEM provided the following generic response:

The draft rule contains a limited list of activiighat do not
constitute a significant lowering of water qualiy327 IAC 2-1.3-
6.

While this response may be appropriate to a geerament that the rule should provide such a
list of activities, it is inadequate as it conceamnments on the specific types of activities that
should be included in the rule.

As a result, IDEM has provided insufficient inforieea to explain how it determined
whether to include certain specific activities. r Bxample, the IWQC and IMA submitted the
following specific comment:

IDEM should modify the exemption for cleanup actiso that it
will not prevent or discourage environmentally Uesial
activities. The current exemptions in 327 IAC 523 and 327
IAC 5-2-11.7 require that the action be undertatealleviate an
environmental release that “may pose an imminedtsabstantial
endangerment to public health or welfare.” Thatdamgerment”
test comes from Federal statutes, and has hidigriceeen
interpreted broadly, so that it is not very difficdo trigger.
However, that is not the way that IDEM has intetpdethe test in
applying its interim antidegradation rules.

IDEM provided the generic response quoted aboveachwiprovides no useful information

concerning IDEM’s thoughts on the comment — suctvlasther IDEM agrees or disagrees with
the specific comment, whether IDEM has decidedawmser modification of the provision, or

on what basis IDEM may have used to reject the cemim

The IWQC and IMA, and presumably all of the ensittbat submitted comments on the
first notice, took time and great care in consingctomments, with the expectation that IDEM
would exercise due care in considering and respgntb those comments. Due to IDEM’s
insufficient response to comments, the IWQC and IK&ve no option but to simply repeat
many comments provided during the first notice. Sifecerely hope that IDEM will take our
comments more seriously during this stage of tihemaking.

Specific Comments on New Rule 327 IAC 2-1.3, Antideadation Standards and
Implementation Procedures

327 IAC 2-1.3-1, Applicability of water quality standards

This provision should be revised as follows:



Ms. Megan Wallace
May 30, 2005
Page 6

. : : 4 i
guality—standards The antidegradation _standards __and

implementation_proceduresestablished by this rule apply to all
surface waters of the state.

It is not clear why it would be necessary to stttat the antidegradation standards and
implementation procedures established in draft nde 327 IAC 2-1.3 apply notwithstanding
the applicability section of the Great Lakes systgater quality standards. 327 IAC 2-1.5-1
simply states that the “water quality standardaldisthed by this rule shall apply to all waters of
the state within the Great Lakes system.” Therea#hing in this provision that would limit
applicability of a new rule concerning antidegramiato waters within the Great Lakes system.
Furthermore, if such a “notwithstanding” clause evaecessary concerning 327 IAC 2-1.5-1, it
is not clear why it would also not be necessary3a7 IAC 2-1-1, which contains a similar
applicability provision concerning water qualitystards for waters outside of the Great Lakes
system.

327 IAC 2-1.3-2, Definitions

Applicability of Definitions

This section states that the definitions apply uigfmut draft new rule 327 IAC 2-1.3,
and to 327 IAC 2-1 (water quality standards forexsitoutside the Great Lakes system) and 327
IAC 2-1.5 (water quality standards for Great Lakgstem waters). However, both 327 IAC 2-1
and 327 IAC 2-1.5 contain a set of definitions, anany of the definitions in this section are
duplicative of those definitions. Therefore, thefiditions in this section should apply only to
draft new rule 327 IAC 2-1.3.

(7) “CERCLA”

This definition identifies the federal statute bhpyiding a code citation (42 U.C.S. 9601
to 9675) and amendment date (October 11, 1996)RCIEA has been amended since October
11, 1996, most recently on January 11, 2002. Toexethe amendment date should be updated
from October 11, 1996, to January 11, 2002.

(8) “Clean Water Act” or “CWA"

This definition identifies the federal statute byyiding a code citation (33 U.C.S. 1251
et seg) and amendment date (October 11, 1996). The CG\A8\been amended since October
11, 1996, most recently on November 27, 2002. é&fbee, the amendment date should be
updated from October 11, 1996, to November 27, 2002

(11) “Community”

This definition provides that “community” means daneral collective term to describe
the varieties of aquatic species and associateghmgs living together in a waterbody.” That
definition applies to the use of the term in selvpravisions of the rule, including 327 IAC 2-
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1.3-7(f)(1)(B)(iv), 327 IAC 2-1.3-8(d)(2)(A) and jBand 327 IAC 2-1.3-8(d)(5). However, the
definition does not apply to how the term is usetino other provisions:

327 1AC 2-1.3-7(c)(1)(A): Industrial, commercialy oesidential
growth in thecommunity

327 IAC 2-1.3-7(c)(1)(E): Other social and econorbanefits to
thecommunity

Emphasis added. In these two provisions, “commlméfers to the human population in the
area in which the proposed activity will take placéo avoid confusion, these two provisions
should be revised so that a term other than “conityius used. An appropriate substitute terms
would be “area in which the receiving waters aated.”

(12) Control document”

This definition identifies NPDES permits and Sect#1 water quality certifications. However,

the balance of the draft rule does not address Hosv antidegradation standards and
implementation procedures would apply to water igpalertifications. For example, the de

minimis provisions in draft rule section 327 IAC12-5 and the demonstration requirements in
draft rule section 327 IAC 2-1.3-7 only apply teetNPDES permit context. Therefore, the
definition should be deleted, and in the balancthefrule, the term “control document” could be
replaced with NPDES permit.

NPDES permits and 401 water quality certificati@ne very different types of approval
documents. It is simply not possible to try to @owater quality certifications with procedures
meant for NPDES permits. If IDEM wishes to adopbgadures specific to water quality
certifications, it should do so in a separate ralkimg that specifically addresses how
antidegradation should be implemented for watetityuzertifications.

(14) “Degradation”

This definition restates the statutory definitiom IC 13-11-2-50.5. However, the
definition is problematic as it concerning the trafle for two reasons. First, it references rule
provisions in 327 IAC 2-1 and 2-1.5, which will lbepealed as a result of this rulemaking.
Second, it only defines degradation for ONRWs angR®@/s, although the term is also
applicable to high quality waters. Furthermordsihot clear why it is necessary to define this
term as it concerns this rulemaking, because tlenba of the rule sets forth the antidegradation
standards and implementation procedures that dpgif waters. Therefore, this term should be
removed from the definitions.

(33) “Open waters of Lake Michigan”

This definition should be updated as it concerres Itidiana Harbor Ship Canal. The
definition currently identifies the boundaries bdsgon a breakwater light and the northernmost
point of a parcel of property formerly owned by LTteel, which is no longer in business. It
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would be more appropriate to identify the boundaitiy reference to specific references to
latitude and longitude points as determined by GPS.

(45) “RCRA”

This definition identifies the federal statute bhpyiding a code citation (42 U.C.S. 6901
to 6992k) and amendment date (October 19, 1996)RARwas not amended on October 19,
1996; it was last amended on March 23, 1996. Toerethe amendment date should be
updated from October 19, 1996 to March 23, 1996.

(52) “Threatened or endangered species”

This definition includes species listing pursuanttte federal Endangered Species Act, as
well as the following Indiana listings:

Species listed as state threatened or endangerdtebindiana
department of natural resources under IC 14-22-34.

Species designated as state threatened or enddrspa@es in the
January 22, 1997, database for endangered, theshtesre, and
special concern species maintained by the Indiataral heritage
data center, division of nature preserves, departtoé natural
resources

The antidegradation rule should not contain anycigperovisions concerning federal or state
threatened or endangered species. Such treatsiamtniecessary and inappropriate, because
protection of threatened and endangered speciedraady taken into consideration in the
adoption of water quality criteria and in permiffiractions. Therefore, the definition of
threatened and endangered species should be deleted

We also want to stress that only the federal atintjs have been properly adopted after
public notice and comment. Species that are listdg on an informal or internal agency list,
such as the database maintained by the Indianardldtieritage Data Center, have not been
subjected to the full panoply of public participatiprocedures, which is necessary before they
can be the basis for enforceable permit requiresnent

(53) “Tier | criteria”

This definition references the procedures in 32T I12-1-8.2 for waters outside of the
Great Lakes system. However, Method 3 in that prievision is actually a Tier Il value
equivalent method. Therefore, the definition skddog revised to clarify that it only applies to
Methods 1 and 2 in 327 IAC 2-1-8.2.

(54) “Tier Il values”

As explained in detail later in these commentsidagtadation requirements should not
by applied to Tier Il values. Therefore, this défon should be deleted.
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(60) “Waters”

This definition is inconsistent with the currenatsttory definition of waters. Effective
March 16, 2004, IC 13-11-2-265 reads as follows:

(a) “Waters”, for purposes of water pollution camttaws and
environmental management laws, means:

(1) the accumulations of water, surface and undergt, natural
and artificial, public and private; or

(2) a part of the accumulations of  water,
that are wholly or partially within, flow througlgr border upon
Indiana.

(b) The term “waters” does not include:
(1) an exempt isolated wetland;
(2) a private pond; or

(3) an off-stream pond, reservoir, wetland, or ofaeility built for
reduction or control of pollution or cooling of veat before
discharge.

(c) The term includes all waters of the United &ats defined in
Section 502(7) of the federal Clean Water Act (33.0. 1362(7)),
that are located in Indiana.

To be consistent with the statutory definition, atml avoid the possibility of future
inconsistencies should the statutory definition dmended, the draft rule definition should
simply reference the statutory citation, as follows

“Waters” has the meaning set forth in IC 13-11-2-26.

(63) “Whole effluent toxicity”

This definition provides that “whole effluent toki’ means “the aggregate toxic effect
of an effluent measured directly by a toxicity tesThis definition should be clearly linked to
toxicity test methods in the 40 CFR 136 method@sgso that the definition is not so broad as
to include toxicity tests that are more specificthe testing of pure chemicals in support of
assessing generational impacts. Only the 40 CRR mi8thodologies generate data that are
interpretable in the context of a wastewater digphaand receiving water ecosystem. The
definition should be revised as follows:

“Whole effluent toxicity” means the aggregate toeffect of an
effluent measured directly by a toxicity tegkerformed in
accordance with approved methodologies in 40 CFR Ral36.
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327 IAC 2-1.3-3, Maintenance of surface water qudyi standards (antidegradation
standards)

The draft rule’'s statement of the antidegradatiamdard for OSRWSs is inconsistent with SEA
431.

The draft rule sets forth an antidegradation stahdar OSRWs which distinguishes
between BCCs and non-BCCs. For BCCs, the draft pubvides that no new or increased
loading is allowed unless section 6(c), which corgtaa limited list of activities that are not
considered to cause a significant lowering of watality, applies. This is inconsistent with the
applicable provisions of SEA 431 in several wajrst, SEA 431 does not distinguish between
BCCs and non-BCCs in setting forth the antidegtiadastandard. Second, SEA 431 provides
that OSRWs are to be subject to the same antidagpadstandards as high quality waters, plus
an additional requirement concerning water quahtprovement. Specifically, IC 13-18-3-2
provides in relevant part:

() For a water body designated as an outstandiaig sesource
water, the board shall provide by rule procedunes will:

(1) prevent degradation; and

(2) allow for increases and additions in polluter@dings from an
existing or new discharge if:

(A) there will be an overall improvement in wateradjty for the
outstanding state resource water as describedsiséition; and

(B) the applicable requirements of 327 IAC 2-1-24hyl 327 IAC
2-1-2(2) and 327 IAC 2-1.5-4(a) and 327 2-1.5-4(l®) met.

(m) The procedures provided by rule under subsedip must
include the following:

(1) A definition of significant lowering of wateruality that
includes a de minimis quantity of additional pcdint load:

(A) for which a new or increased permit limit igjtered; and

(B) below which antidegradation implementation @aares do
not apply.

(2) Provisions allowing the permittee to chooseliappon of one
(1) of the following for each activity undertakeg the permittee
that will result in a significant lowering of wateuality in the
outstanding state resource water or exceptionavaser:

(A) Implementation of a water quality project iretwatershed of
the outstanding state resource water or the exgegtuse water
that will result in an overall improvement of thater quality of
the outstanding state resource water or the exweptuse water.
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(B) Payment of a fee, not to exceed five hundrexisiand dollars
($500,000) based on the type and quantity of irsg@gollutant
loadings, to the department for deposit in the tanding state
resource water improvement fund established uneletios 14 of
this chapter.

(3) Criteria for the submission and timely approwdl projects
described in subdivision (2)(A).

(4) A process for public input in the approval @ss.

(5) Use of water quality data that is less tharese{r) years old
and specific to the outstanding state resourcerwate

(6) Criteria for using the watershed improvemergsféo fund
projects in the watershed that result in improveimianwater
quality in the outstanding state resource wateexaeptional use
water.

According to this statutory provision, the antidedation standards and implementation
procedures for OSRWs — regardless of whether thiataot in question is a BCC and a non-
BCC - must allow dischargers the ability to subraittidegradation demonstrations for
significant lowerings of water quality, as long th® discharger also meets the water quality
improvement requirements. Therefore, the antidiggran standard for OSRWSs should be the
same as the high quality water standard, with tlteed water quality improvement condition, as
follows:

(c) The antidegradation standard for OSRWSs is bmwWe:

(1) Waters designated as OSRWSs shall be maintaied
protected unless the commissioner finds, after gatisfaction of
intergovernmental coordination and public partitga of
Indiana’s continuing planning process and the giowis in section
7 of this rule, that allowing a significant lowegirof water quality
IS necessary to accommodate important economic oafals
development in the area in which the surface waterdocated. In
allowing a significant lowering of water qualityye commissioner
shall assure the following:

(A) Water quality adequate to fully protect desiguauses.
(B) That there be achieved:

() the highest statutory and regulatory requiretador all new
and existing point sources; and

(i) where authority exists, all cost-effective anehsonable best
management practices for nonpoint source control.
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(2) The commissioner shall use the antidegradation
implementation procedures in sections 4 and 5 «f thle to
determine if a significant lowering of water quglishall be
allowed unless section 6 of this rule applies.

(3) Additionally, any new or increased discharguaitishall only
be allowed if the discharger demonstrates that pheposed
discharge or other activities will result in a maprovement to the
water quality of the receiving waterbody, as preddn section
7(h) of this rule, unless section 6 of this rul@lés.

The draft rule imposes an arbitrary two-mile rutr fdealing with tributaries of OSRWS.
Instead, the rule should retain the impact-basstdrighe GLI antidegradation rule.

The draft rule proposes to extend the antidegradasitandard for OSRWs to all
tributaries within two miles of the OSRW. This apach represents a departure from the current
impact-based test for tributaries to OSRWSs in tiheaGLakes system. This current approach is
reasonable, and should not be changed.

In 327 IAC 5-2-11.7, the impacts of a new or insezhdischarge to the tributary of an
OSRW are evaluated in two ways. First, the agdoclgs at the impact on the tributary itself
under the Tier 2 requirements, to determine whetherincrease consumes a high enough
percentage of the tributary's assimilative capaocitye subject to antidegradation review for high
guality waters. Second, the agency looks at thendtbream impact of the discharge on the
OSRW, to decide if the increase results in a sicgift lowering of water quality in the OSRW.

If the increase exceeds the trigger level undéreeitest, then review is required. Under this
approach, what matters is impact on water quasymneasured by the percentage of assimilative
capacity consumed in either the tributary or thd&R®@6 That is the appropriate focus.

In the draft rule, however, IDEM has changed tlbaus. Instead of looking at the actual
impacts of the discharge on the OSRW, there isrigltbline” test: if the discharger is located
within two miles upstream of the OSRW, then itubject to the strict requirements that apply
for dischargers located directly on the designatater. On the other hand, if the discharger is
located more than two miles upstream, then it tssnbject to the OSRW requirements at all, but
to the Tier 2 provisions for high quality waterstead.

This two-mile rule is completely arbitrary, and hagthing to do with determining
whether a particular discharge would have an impada waterbody. In some areas, a discharge
could be much closer than two miles upstream anck m impact, while in other areas, a
discharge much farther than two miles could haweafor impact. The test in the current Great
Lakes system rules, by focusing on impacts, trieatis of these situations fairly.

In the past, IDEM justified use of the arbitraryotwile rule by stating that in a separate
part of its rules, governing sinkholes and inlaa#tels, discharges within two miles of the
waterbody are subject to the same effluent linotadi that apply to facilities that discharge
directly to the waterbody. However, this two-milde is completely disconnected from any



Ms. Megan Wallace
May 30, 2005
Page 13

technical analysis of impacts on water quality, &nedts some dischargers unfairly. Moreover,
the possible burdens imposed by subjecting a digeh@o the OSRW rules are far greater than
the burdens of complying with the sinkhole/inlaaéld limitations, so it is even more important
in this case to make sure that the requirements hasolid technical basis. The impact-based
test in 327 IAC 5-2-11.7 has such a basis, andldlreplace arbitrary two mile provision in the
draft rule.

The provision in draft rule 327 IAC 2-1.3-3(e) cenging alternative thermal effluent limitations
pursuant to Clean Water Act Section 316(a) shopfilied to all waters, including OSRWSs and
ONRWS.

The draft rule states that a determination conogrnalternative thermal effluent
limitations pursuant to Clean Water Act Section 3héll be considered to be consistent with the
antidegradation standards. However, the provisiates that it specifically does not apply to
OSRWs or ONRWSs. There is no reason for limitinig firovision to waters other than OSRWs
and ONRWSs. This provision is based upon the fddmmddegradation regulation in 40 CFR
131.12(a)(4), which is not limited in application waters that are not specially designated
waters.

Furthermore, it is not clear how IDEM would impleme@ntidegradation in cases where
it decides to provide alternative effluent limitats. Section 316(a) of the Clean Water Act
allows permitting authorities to issue alternatithermal effluent limitations upon a
demonstration that such limitations will “assure tbrotection and propagation of a balanced,
indigenous population of shellfish, fish, and wifiellin and on that body of water.” This process
results in thermal limits that are based on anuatain of the aquatic life designated use, rather
than limits based upon the numeric criteria for gemature. Therefore, the antidegradation
implementation procedures set forth in the drafe nwould not be applicable to alternative
effluent limitations. The draft rule provision shd be revised so that it applies to all waters.

327 IAC 2-1.3-4, Antidegradation implementation pra@edures for bioaccumulative
chemicals of concern

The antidegradation implementation procedures fo€B for OSRWSs is inconsistent with SEA
431.

As stated previously in these comments, SEA 43¢iges that OSRWSs are to be subject
to the same antidegradation standards as hightyuwaditers, plus an additional requirement
concerning water quality improvement. Thereforbe tantidegradation implementation
procedures for BCCs for OSRWSs should be the santleealsigh quality water procedures, with
the added water quality improvement condition,cie®ws:

In OSRWSs, for a BCC, unless section 6(c) of thie mpplies, a
significant lowering of water quality will occur dn an
antidegradation demonstration will be required wtemew or
increased loading of any BCC is proposed from aey ror
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existing discharger, either point source or nonpaiource, for
which a new, renewed, or modified NPDES permit wobke
required as a result of any activity, including fokowing:

(1) Construction of a new regulated facility or nfm@tion of an
existing regulated facility such that a new or nfiedi permit is
required.

(2) Modification of an existing regulated facilipperating under a
current permit such that the production capacityhef facility is
increased.

(3) Addition of a new source of untreated or pratied effluent
containing or expected to contain any BCC to ansteg
wastewater treatment works, whether public or peva

(4) A request for an increased limit for a BCC im a@pplicable
permit.

(5) Other deliberate activities that, based on th@rmation
available, could reasonably be expected to resudin increased
loading of any BCC.

Additionally, unless section 6 of this rule appli¢se applicant
must demonstrate that the proposed discharge er atttivities
will result in a net improvement to the water qgtyalof the
receiving waterbody, as provided in section 7(hihas rule.

327 IAC 2-1.3-5, Definitions and coverage for pollants that are not bioaccumulative

De minimis/cumulative caps provisions

High Quality Waters

The draft rule proposes de minimis/cumulative cagvigions for high quality waters that
are significantly different from the current praaiss in the implementation procedures for the
Great Lakes system, 327 IAC 5-2-11.3 (“current fule The current rule defines the de
minimis/cumulative cap based on unused loading a@gpaand total loading capacity.
Specifically, if as a result of a deliberate adgivia discharger requests a new permit limit or
modified permit limit, and the increased limit (agss) is less than 10 percent of the unused
loading capacity and at least 10% of the total ilngdtapacity (TLC) remains unused after the
increase, then the increase is considered a denisildowering of water quality. Hence, the
activity and modified or new permit limit is not Igact to antidegradation demonstration
requirements.

The current rule establishes a clear thresholddbasecapacity that, cumulatively, could
ever be allocated to effluent mass increases ged@nt of TLC has to remain unused. That is,
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as multiple requests or multiple dischargers reggesall increases to discharge limits, the
cumulative cap is:

90% * TLC — Background Load = Cumulative EffluerapC

As the TLC is based on a water quality criteriod #me applicable stream design flow, the mass
to remain unused is constant unless effluent loathawkground load changes dramatically.

Table 1 presents a mathematical presentation ofctleent rule provisions concerning de

minimis/cumulative cap.

The draft rule defines the de minimis/cumulativep dsased on only unused loading
capacity, as presented in Table 2. As in the aumae, the de minimis increase to a limit (or
new limit) has to be less than or equdl 10 percent unused loading capacity. However, the
cumulative cap is different; unlike the currenterulvhich provides that at least 10 percent of the
total loading capacity must remain unused; the draé stéhtes that least 85 percent of the unused
loading capacity must remain unused. The firsteam with this new definition of de minimis is
that mathematically exactly 90 percent will remamused if a 10 percent de minimis increase
occurs, therefore the 85 percent unused cumul&daging capacity is misleading. The second
concern is that a provision requiring a percenuonfised loading capacity to remain unused
provides no relation to the fixed total loading aaipy, and could (barring compliance with a
water quality criterion) result in the cumulativapcof:

TLC — Background Load = Cumulative Effluent Cap

Notwithstanding how the draft rule language actudéfines the cumulative cap, it is our
understanding that IDEM intended to substantiafigfuce the cumulative cap for high quality
waters. In a memorandum dated December 15, 2@EMI made the following statements
concerning the proposed revisions:

The remainingunused loading capacity for waters that are not
OSRWs or ONRWSs has been changed to eighty-five epérc
(85%). These changes were made based on the Waghi¥i
Court ruling. In this ruling, the court determindtht sufficient
evidence had not been provided detailing why a dative
lowering of water quality equal to twenty perce@0%) of the
available assimilative capacity (i.e. a twenty patccap) would be
appropriate. The court went on to say that, “Fitben perspective
of maintaining the water quality of a Tier 2 watawdy, the de
minimis standard for cumulative discharges is miomgortant than
the de minimis standard for individual dischargess the former
that will dictate the total reduction in availabkssimilative
capacity that a water body may undergo without dmgr 2
review.” The court did allow a cumulative dischargap of ten

2 The current rule does not contain “equal to”, gioin IDEM worksheets, it appears to have beenghbto be
“equal to”.
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percent (10%). IDEM is suggesting that it would fgredent to
limit the cap to ten (10) to fifteen (15) percerit tbe unused
loading capacity.

Table 3 provides an example of how this de minicuisiulative cap provision would work. It is
clear from this example that the cumulative cagxisemely stringent.

The court case that IDEM refers toGhio Valley Environmental Coalition v. Horinko
279 F. Supp. 2d 732 (S.D. W. Va., Huntington DmsR003). That case concerned U.S. EPA’s
approval of West Virginia’'s antidegradation ruleAs it concerns de minimis/cumulative cap,
the court determined that the administrative receugported U.S. EPA’s approval of West
Virginia’s de minimis provision; however, the adnsinative record did not support U.S. EPA’s
approval of West Virginia’s cumulative cap.

As an initial matter, it should be noted that tleeidion is only binding upon U.S. EPA as
it concerns its review and approval of West Virgisiantidegradation rules. Furthermore, the
court did not prohibit U.S. EPA from approving statiles that allow a de minimis lowering
without an antidegradation demonstration. Rattier,court simply determined that U.S. EPA
did not adequately justify its decision to approkest Virginia’s approach concerning the
cumulative cap. The additional observations thertcanade concerning the size of the
cumulative cap were just dicta — remarks that werterelevant to the actual basis of the court’s
decision. Thus, it is not appropriate to take ¢himmarks out of context, especially to the extent
of using them as justification for making a sigcdgiint change to the de minimis/cumulative cap
provisions that currently apply to high quality ees.

Notwithstanding the gratuitous comments concerrilmg cumulative cap in the West
Virginia opinion, IDEM has not presented data oformation to show that the current de
minimis/cumulative cap provisions are not satisiactfor managing antidegradation standard
requirements with respect to minor increases tongeimits. In fact, the application of the
cumulative cap and definition of that cap as defime the current rule is appropriate and
justifiable.

GeneralSupportfor De Minimis/CumulativeCapProvisions

NPDES permits are not issued unless the proposethalige is treated with appropriate
technology and complies with water quality standard@he antidegradation implementation rule
goes beyond assuring that the discharges are shferequiring review of changes in water
quality that may result from increased or new disghs, even though those changes would not
cause any violation of water quality standardsisHmtidegradation review imposes significant
additional cost on the regulated community andnadtely on their customers. These costs are
principally the additional time and expense invdivi@ complying with the antidegradation
requirements. Where the effect of a new or in@dadischarge on the environment is
insignificant, there is no benefit to requiringsliommitment of time and money by the public,
regulated community and government agencies. Ragueveryone to review inconsequential
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additional discharges that will remain below theewajuality standards is an arid formalism that
is punitive to industry without offering meaningfulotection to human health or environment.

The federal antidegradation policy was born as genay statement of general policy.
U.S. EPA and its predecessor agencies have camdysiaterpreted the policy to provide
flexibility to States concerning implementationtbe policy. That interpretation is reasonable,
and entitled to deference. U.S. EPA’s interpretatihat States should be given latitude in
determining antidegradation implementation procesdus clearly supported by the principles of
the Clean Water Act. The central principle, embddn Section 303 and the Clean Water Act as
a whole, is that States are given the primary aitthto establish and implement water quality
standards. That principle of State primacy hasigpérce in the antidegradation context. High
quality waters that are subject to antidegradateguirements have water quality that is, by
definition, better than applicable standards. &fae, the issue is not protection of aquatic life
or human health; those goals are already securedead, the relevant question is the extent of
additional restrictions that will be imposed in therest of further protecting an important
resource. That is fundamentally an issue of sopdicy, with significant local land use
implications, which should be left to the States.

U.S. EPA has traditionally interpreted its antidetation policy as requiring review only
if there will be a significant lowering of water gjity. Further, U.S. EPA has consistently
allowed States the discretion to define what walhstitute “significant” lowering or degradation
in their own States. In fact, non-BCCs in GreatdsaaStates, U.S. EPA has clearly indicated its
intent to allow de minimis/cumulative cap provissahat are identical to the current rule.

De minimislowerings would not be subject to antidegradation
review, and were defined as increased dischargeqnon-
bioaccumulative chemicals of concern] that would less than 10
percent of the available assimilative capacity efeder body, and
that would retain at least 10 percent of the tatssimilative
capacity.

Federal Water Quality Guidance for the Great Lalgstem: Supplementary Information
Document, EPA-820-B-95-001 (Mar. 1995).

Other states have also adopted rules that allownitémis lowerings of water quality
without an antidegradation demonstration. For gdarMichigan has established a de minimis
allowance for increased loadings of non-BCCs the#¢ less than 10 percent of the unused
loading capacity. 451 R 323.1098. Wisconsin’smdrimis allowance for most parameters is
one-third of the assimilative capacity. NR 207.06should be noted that neither of these states
have established a cumulative cap.

SpecificCommentn De Minimis Allowance

It is clear that U.S. EPA authorizes state allovesnfor de minimis lowerings of water
quality. The West Virginia decision also found pag for de minimis provisions, and
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specifically upheld U.S. EPA’s approval of Westgifinia’s de minimis allowance of 10 percent
of unused loading capacity. Indiana adopted thises10 percent de minimis provision for high
guality waters in the Great Lakes system. Theegfibris reasonable to include this 10 percent
de minimis provision in this new rulemaking. Howevwe believe that the de minimis of 10
percent of unused loading capacity should be estau as the default allowance, and that the
rules should also provide for the ability to esiblan alternative de minimis threshold (similar
to the Indiana rule providing a default mixing zormit also allowing dischargers to seek
alternate mixing zones). An alternative de minithi®shold would be appropriate under several
circumstances in which it can be shown that a aiffevalue or method of determination would
still result in a de minimis lowering. The follomg analyses and studies are examples of
techniques to develop an alternative de minimigdhold in lieu of the default 10 percent de
minimis value:

1. Correlation of the proposed increased effluent koeicistream concentration response
relative to water quality criteria. This involvdsetermining how a de minimis increase
would impact receiving stream water quality as meas by a relative change to the
water quality criteria. The correlation would shbew a small change in water quality
criteria (originally designed to protect 95 percehaquatic life) would still
conservatively protect the indigenous organisms.

2. Incorporation of the non-conservative fate of astitment of concern. For example, the
nitrogen series decay can be integrated into aidems assessment for ammonia. A de
minimis loading of greater than 10 percent may ibetically reduced to less than 10%
within the antidegradation segment of the receiviager.

3. Use of alternative receiving water design flowsdtituent dominated waters. If the de
minimis loading is discharged to a zero flow reaawater (i.e., 7Q10 = 0), than an
alternative flow must be generated to determinaertiti@l total loading capacity and
subsequent remaining unused loading capacity. dltesnative flow may be of the form
of an upper level statistic (99th percentile, et€.phe effluent flow itself or other
representative flow during average receiving wlav conditions (either continuous or
intermittent). Wet weather conditions and corresjpog receiving water flow may also
be analyzed.

4. Use of an alternative statistic for background emtiation. Based on instream
monitoring data, a background concentration statigher than average/mean/median
may be more appropriate considering the frequehdgtection and the magnitude of
detection relative to water quality criteria.

SpecificCommenton CumulativeCap

We believe that the rule should continue to prodd=aimulative cap of 10 percent of the
total loading capacity, consistent with the curne¢. The following information can be used to
demonstrate that this cumulative cap is consisttit a de minimis allowance. Several
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conservative assumptions are already applied talébermination of the cumulative de minimis
cap of 10 percent of the total loading capacity imeiain unused. These assumptions include:

1. Use of chronic water quality criteria to calcul#te total loading capacity.
2. Use of low flow (i.e., 7Q10) for receiving water &hcalculating total loading capacity.
3. Use of a maximum permit limit for current effludaading, if available.

4. Use of a maximum monthly average flow to calcutateent effluent load, if the
discharge does not have a permit limit.

5. Conservative nature of effluent for all constitigent

These assumptions are cumulative, that is, theyapmied simultaneously. Therefore, the
probability of impact due to a de minimis increaseeduced geometrically (multiplication) as
the assumptions “overlap.” For example, the cutiudacap of 10 percent total loading capacity
remaining unused can be interpreted as allowing utaiime de minimis effluent loading
increases up to 90 percent of the total loadingusithe background load. Under assumption #2
above, if the ratio of the median receiving watefto the corresponding 7Q10 flow is 7:1
(typical for variety of Indiana receiving watersiadicated from USGS gaging station data), the
de minimis loading increase on an average basisoappates as 90% / 7 = 13%. Applying
assumption #4 simultaneously, if the ratio of tiverage effluent flow to maximum monthly
average flow is 2:1 (arbitrary), then the de mimingading increase on an average basis would
further reduce to 13% / 2 = 7%. Additional assuond above would further reduce the de
minimis loading based on average, typical condgionThis example illustrates the general
nature (not particular calculation techniques) omalative conservative assumptions for the
current de minimis loading cap, further supportithg retention of the cap in the proposed
antidegradation rules.

Threatened and Endangered Species

The special de minimis/cumulative cap provisionsviaters containing federal or state
threatened or endangered aquatic species shouldelste. In the December 15, 2004
memorandum, IDEM made the following statements eamng the proposed revisions:

The remainingunused loading capacity for waters that are not
OSRWs or ONRWSs, but contain aquatic federally tidtereatened
and endangered species or any aquatic state lestddngered
species, has been changed to ninety percent (90%).

However, IDEM has provided no justification for &slishing more stringent requirements for

threatened and endangered species. In fact, seatment is unnecessary and inappropriate,
because protection of threatened and endangeretespe already taken into consideration in

the adoption of water quality criteria and in pdtmg actions.
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OSRWs

The de minimis/cumulative cap provisions for OSRWfe more stringent than the
corresponding provisions for high quality wate&uch more stringent provisions do not comply
with the requirements of SEA 431, which providettf@SRWs are subject to the same
antidegradation requirements as high quality watphss an additional overall improvement
requirement. 1C 13-18-3-2(I) provides in relevpatt:

For a water body designated as an outstandingretsoerce water,
the board shall provide by rule procedures thalt wil

(2) allow for increases and additions in polluter@dings from an
existing or new discharge if:

(A) there will be an overall improvement in wateradjty for the
outstanding state resource water as describedsiséition; and

(B) the applicable requirements of 327 IAC 2-1-24hyl 327 IAC
2-1-2(2) and 327 IAC 2-1.5-4(a) and 327 2-1.5-4(l®) met.

The 327 IAC sections referenced in this provisioa the antidegradation requirements for all
waters (Tier 1) and high quality waters (Tier Zpplication of this provision clearly requires
that the OSRW antidegradation requirements, inodipecification of de minimis/cumulative
cap provisions, should be the same as those fdr duglity waters. Therefore, the draft rule
should be revised so that the de minimis/cumulate@ provisions recommended in our
previous comments on high quality waters also appSRWs.

A provision concerning heat should be providedhigh quality waters.

The de minimis provisions for OSRWs contain specifonsiderations for heat, as
follows:

For heat, one (1) of the following conditions mhetsatisfied:

(i) The new or increased discharge will not regulan increase in
temperature:

(AA) in a stream or an inland lake, outside of ttesignated
mixing zone, where applicable; or

(BB) in Lake Michigan, as allowed in 327 IAC 2-1.5-
8(c)(4)(D)(iv), at the edge of a one thousand (Q@)Ofbot arc
inscribed from a fixed point adjacent to the disglea

(i) The new or increased discharge will not resulén increase in
waste heat:

(AA) for a stream, that is greater than the amadetermined by
calculating the number of British thermal units (B5) required to
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raise the temperature of the stream design flouhefreceiving
stream by one (1) degree Fahrenheit; or

(BB) for Lake Michigan, greater than five-tenths.5)0 billion
BTUs per hour.

These heat provisions were incorporated into theaGLakes system OSRW antidegradation
implementation rule 327 IAC 5-2-11.7 when it wasesated in 2000. The provisions were
added to provide clear procedures concerning agit of antidegradation to thermal

discharges and temperature, parameters which age drferent from chemicals. Related,

though not necessarily identical, provisions shaalsb be incorporated into the de minimis
provisions for high quality waters.

The draft rule should clearly provide that antideztion review is not required for WET and
pH.

Draft rule 327 IAC 2-1.3-5(b) sets forth procedufes determining whether a new or
increased discharge will result in a significantvéoing of water quality. WET and pH are
specifically excepted from these procedures. Hamwnethe draft rule contains no alternative
provisions concerning WET and pH. WET and pH ame-oonservative parameters, for which it
is simply not feasible to construct proceduresdotidegradation review. Therefore, the water
quality criteria are the only valid reference pdimuse in assessing water impacts with respect to
these parameters. The draft rule should cleadyige that WET and pH shall not be subject to
antidegradation review.

Total residual chlorine also should not be suhieeintidegradation review.

IDEM imposes effluent limitations for dischargersat use chlorine for disinfection or
zebra mussel control. The concentration based W@QEie below the level of quantification,
and often below the level of detection. Therefdarés not possible to determine mass loading
for TRC in a discharge. Furthermore, TRC dissipaugckly, and the background concentration
in the receiving water will always be zero. Thtiere is no loading capacity, either unused to
total. As a result, it is simply not possible a¥cassary to construct antidegradation review
procedures for TRC. The draft rule should provithtat TRC shall not be subject to
antidegradation review.

Antidegradation requirements should not by appieedier Il values: alternatively, a qualitative
trigger should be used for substances with Tiervdlues for purposes of requiring an
antidegradation review.

The draft rule extends its application to paransefer which a Tier Il value can be
calculated. We are very concerned about thisrtreat of Tier Il values. Under the rules that
apply to dischargers in the Great Lakes systemMDiay develop a Tier Il value based on as
little as one test of water fleaslaphnid3 and application of extremely large “uncertainty
factors.” These values will change over time —nawe data is developed, the agency will
reevaluate its database, and also apply smallartamaty factors to take into account the greater
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amount of data. Thus, different dischargers, wipesenits are reviewed at different times, will
likely be faced with different Tier Il values foné same exact substance. In this circumstance,
the antidegradation trigger level for the first afiarger could be much smaller than for
subsequent facilities, and the first discharger rhaye to go through antidegradation review
while other, later dischargers will not be subjecthose requirements, even though they are all
discharging the same substance at the exact sasle [Ehis is an arbitrary, unfair system that
has no relation to the actual environmental impathe facilities. Therefore, we believe that the
antidegradation review process should not applguiostances that have Tier Il values. At a
minimum, the agency should not apply numeric trigtgvels. Instead, there should be a
qualitative test, such as “significant impact ontevaguality.” That would allow the agency to
assess the likely effect of the substance, withtbet result depending totally on when the
discharger has submitted its application and whiotertainty factor is currently appropriate for
use in a Tier Il value.

A qualitative trigger level would be especially appriate for use in assessing whether to
apply antidegradation review to major cations anibras, such as calcium, sodium, potassium,
magnesium, manganese, carbonate, bicarbonate, lgtespnd sulfate. Under the previously
proposed rules, these substances were subjece tdi¢h Il value process. (It should be noted
that elsewhere in these comments, we point outapplication of the Tier Il methodology to
these substances is not appropriate. For purpmsbss discussion, we assume that the Tier |l
requirements will continue to apply.) As a resl=M will derive very stringent Tier Il values
for the cations and anions, and when a dischanganis a request to increase its discharge of
one of those materials, it will be very likely togger antidegradation review, since the trigger
levels for review will be very small. However, shprocess does not consider the fact that
evaluating toxicity of these substances is a complatter. There are substantial differences in
toxicity among the major ions (some ions preseny ligtle toxicity), and there will be differing
responses of aquatic organisms depending on the composition of waters. When evaluating
the toxicity of a major ion, one must consider theicity effects of the opposing ion as well as
the ionic balance of the solution. Applicationsbfict numeric trigger levels in antidegradation
review does not allow for evaluation of any of tadactors. Therefore, if the cations and anions
are to be subject to antidegradation review, thggér level should be qualitative, such as
“significant impact on water quality,” so the appriate factors can be considered.

The Antidegradation Rule Must Provide that Individual Activities Seeking Coverage
Under General Permits Are Not Required to Undergo Atidegradation Review

The draft rule contains no references to genemahp® In the response to comments,
IDEM made the following statements concerning gaheermits:

General Permits are not included in this draft .rdd®@r most
general permit categories, a justification can bavided to U.S.
EPA to demonstrate that existing requirements atisfactory to
address antidegradation. IDEM will keep workinghwit.S. EPA
and the public to establish the best approachiveldd general
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permit categories as U.S. EPA and other states game
experience in responding to the court decision.

The court case that IDEM refers toGdio Valley Environmental Coalition v. Horinkad279 F.
Supp. 2d 732 (S.D. W. Va., Huntington Division 2R03That case concerned U.S. EPA’s
approval of West Virginia’s antidegradation ruleBhe Court determined that U.S. EPA did not
provide sufficient support for its approval of W&8tginia’s decision to conduct antidegradation
review at the time a State general permit is isstegtier than to require case-by-case review of
each activity seeking coverage under a generalipefth at 762.

As an initial matter, it should be noted that tleeidion is only binding upon U.S. EPA as
it concerns its review and approval of West Virgiai antidegradation rules. However, the
general principals of law discussed in that caswige useful guidance concerning Indiana’s
antidegradation rulemaking. As IDEM has rightfulgcognized, the court did not prohibit U.S.
EPA from approving state rules that do not requnddvidual antidegradation review for each
project seeking coverage under a general perméthd®, the court simply determined that U.S.
EPA did not adequately justify its decision to ap West Virginia's approach.

In some instances there is simply insufficient ewick in the
administrative recordio support certain aspects of West Virginia's
implementation procedures and, correspondingly, HRA’s
approval of those procedures. For example ... the&ent]
sufficient evidence in the record explaining hoverTR review,
which is location-specific and requires public apiation, could
be done at the time a genesaktion 402r section 404ermit was
issued, rather than at the time new individual liksges are
proposed.

Id. at 737 (emphasis added). Furthermore, the dwid that U.S. EPA could allow states to
adopt rules to provide that antidegradation rewewld occur when a general permit is issued,
rather than when dischargers submit notices ohtritecomply with the general permit.

According to the EPA, the fact that “States ... mapply
antidegradation requirements to ... any activitgt trequires a ...
CWA 8§ 402NPDES permit[] orCWA 8 404dredge and fill
permit[],” id., does not mean that antidegradation reivew cao@ot
done at the general permit stage. The court agmgbsthe EPA
that this statement can reasonably be read to permi
antidegradation review of a general permit ratir@ntreview of
each individual use under that permit.

Id. at 759. Thus, the lesson to be learned fromctHs® is that IDEM should make specific
findings to support rules that do not require dage&ase antidegradation review of activities
covered by general permits. Such specific findings allow U.S. EPA to approve the rules
based on an adequate administrative record.
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The IWQC and IMA support IDEM’s statement in the@ad notice that it can properly
support not requiring individual antidegradatioviesv for activities seeking coverage under
most general permits. There may be a general cortlat it is not possible to make an upfront
determination that a general permit meets antidisgien requirements, because activities to be
covered by the general permit will occur throughthg state. However, very nature of the
activity for which the waiver of antidegradatiorview is applicable will demonstrate that there
should not be an adverse water quality impact tigss of where the activity is conducted. The
requirements to establish a general permit forndisges from a particular type of activity are
sufficient to demonstrate that no significant deigteon will occur from the cumulative effects
of all such discharges. Therefore, a second agriadiation review for each individual discharge
seeking coverage under a general permit is notssacg

Existing activities will not be subject to antidadation review because there is no proposed new
or increased discharge.

As an initial matter, it should be noted that aagichdation review is only required for a
proposed new or increased discharge. Thereforgtjirexactivities that are currently covered by
general permits or seek general permit coveragthenfuture (either by switching from an
individual permit to a general permit or becausevymusly unregulated activity is now
regulated) will not be subject to antidegradatieniew. Therefore, when IDEM renews or
reissues general permits in the future, therebyireg submission of new notices of intent from
existing dischargers, there will be no need to marsantidegradation review, because there will
be no new or increased discharge.

IDEM has authority to require an individual perrfot an activity if IDEM determines that a
general permit is not adeqguate to assure complaitbevater quality standards.

Furthermore, it is important to remember that IDEMrently has authority to deny
general permit coverage to any existing or propased discharger if IDEM determines that the
activity will result in a discharge that cannotdmequately controlled through the general permit
requirements. Several general permits specifi@iiude certain types of activities for which it
has been determined that coverage by a generaltpemot appropriate to control the discharge.
For example, Rule 12 (sand, gravel, dimension stonerushed stone operations) specifies that
the following facilities are not eligible for theegeral permit, must obtain individual NPDES
permits: crushed stone operations that use orgamice, fatty acid, or pine oil flotation agents;
industrial sand operations using acid, alkaline hgdrofluoric acid flotation; industrial sand
operations using the acid leaching process. AgZ715-12-3(b).

Furthermore, general permits are only allowed fdivdies with an insignificant water
quality impact. Otherwise, IDEM has the authotdyequire dischargers to obtain an individual
permit.

(b) ... Cases where individual NPDES permits mayrdumguired
include the following: (1) The applicable requirertge contained
in this article are not adequate to ensure comgdiawith: (A)
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water quality standards under 327 IAC 2-1 or 32T I2-1.5; or
(B) the provisions that implement water quality nstards
contained in 327 IAC 5.

327 IAC 15-2-9(b)(1). If there is a concern thapaticular activity could cause a significant
lowering of water quality, it is appropriate for HM to require individual permits for these
situations.  Activities excluded from coverage byganeral permit must undergo the
antidegradation review process that applies taaissel of individual NPDES permits.

Information to support a rule provision that adies seeking coverage under general permits
should not be required to undergo individual ariddation review.

There are two general methods to provide that Bpexitivities seeking coverage under
general permits are not required to undergo inda&icantidegradation review. First, it can be
determined that discharges authorized by a geperatit do not cause a significant lowering of
water quality. Under this alternative, the ruleuwkb provide that activities seeking general
permit coverage are not required to make an antdiegion demonstration. Alternatively, the
rule could specify that discharges authorized bgegal permits satisfy the antidegradation
policy because they are necessary to accommodatatiamt economic or social development in
the area in which the discharge is located. Eitletermination will ensure that IDEM will not
need to conduct individual antidegradation review éach discharger seeking coverage of a
general permit.

The following information can be used to suppottei approach for general permits for
which our members seek coverage.

Rule 5 — Storm Water Discharges Associated withs@oation Activity

» Activities do not result in significant lowering Discharges only occur during wet
weather events, when the receiving water is at Higw conditions (as opposed to
critical low flow conditions). Furthermore, congttion activities are limited in duration.
Therefore, any potential lowering of water qualityuld be short term and temporary.

Rule 5 also imposes the necessary conditions tarertbat discharges subject to the
general permit will not cause a significant lowegrof water quality. To comply with the
general permit, entities must prepare and implendathiled storm water pollution
prevention plans, and must undertake specific enoaind sediment control measures
designed to minimize water quality impacts.

» Technical necessityThe general permit requires development of exsteater pollution
prevention plan and implementation of best managempectices (“BMPs”). BMPs are
the preferred method of controlling storm watercdages. U.S. EPA and Indiana both
have approved the use of BMPs to achieve attainmkemiater quality standards. 40
CFR § 122.44(k) allows permits to be issued with:
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Best management practices (BMPs) to control or ealiae
discharge of pollutants when: ... (2) Authorized undection
402(p) of the CWA for the control of storm watescharges; (3)
Numeric effluent limitations are infeasible; or (Bhe practices are
reasonably necessary to achieve effluent limitatiand standards
or to carry out the purposes and intent of the CWA.

See also0327 IAC 5-2-10(7). In the August 1, 1996 guidadoeument entitledinterim
Permitting Approach for Water Quality-Based Effludomitations in Storm water
Permits U.S. EPA provided a strong endorsement for BMiPsarm water permits:

Although NPDES permits must contain conditions nsure that
water quality standards are met, this does notiredgbe use of
numeric water quality-based effluent limitationdnder the CWA
and NPDES regulations, permitting authorities magpley a
variety of conditions and limitations in storm watpermits,
including best management practices, performancectves,
narrative conditions, monitoring triggers, actiopvels {.e.
monitoring benchmarks, toxicity reduction evaluati@action
levels), etc., as the necessary water quality-bdsrdations,
where numeric water quality-based effluent limaas are
determined to be unnecessary or infeasible.

61 Fed. Reg. 57,426.

Important economic/social developmentConstruction projects support development,
whether residential, commercial or industrial. Bleypment furthers economic and social
progress in communities. Further, many local goremts (either county or municipal)
perform zoning activities and/or issue building pis. If a construction project has
obtained local approval in the form of obtaininganing change or a building permit, it
is presumed to be important to the area.

Rule 6 — Storm Water Discharges Associated withstreal Activity

Activities do not result in_significant lowering Discharges only occur during wet
weather events, when the receiving water is at Mg conditions (as opposed to
critical low flow conditions). Therefore, any pat&l lowering of water quality would

be short term and temporary.

Rule 6 also imposes the necessary conditions tarertbat discharges subject to the
general permit will not cause a significant lowegrof water quality. To comply with the
general permit, entities must prepare and implentatailed storm water pollution
prevention plans designed to reduce the potemrahtiustrial activities to be exposed to
storm water. Dischargers are also required to @onshonitoring throughout the period
of general permit coverage, to verify the effeatess of the storm water pollution
prevention plan and the specific best managemeiatipes undertaken at the facility.
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Technical necessityThe general permit requires development of ensteater pollution
prevention plan and implementation of BMPs. As laixgd above, BMPs are the
preferred method of controlling storm water disgest The general permit imposes
monitoring requirements to gauge water quality.

Important economic/social developmerhdustrial activity supports development in the
form of jobs, taxes, and influx of money to thedb@conomy. Such development
furthers economic and social progress in commusgiitie

Rule 7 — Coal Mining, Processing, and Reclamation

Activities do not result in significant loweringCoal mining operations in Indiana are
conducted in rural settings. Sediment ponds gé#ge@utflow to straightened
agricultural ditches. The actual pre-mine usehafeé ditches is to convey storm water
from the fields to facilitate farming. Runoff fromoalmine operations is generally of
higher quality than agricultural runoff due to ttexjuired mine use of sediment basins,
erosion control and vegetative cover. Coalminehdisges are not generally continuous,
but are comprised of stormwater runoff similar battfrom a construction site. Most
sediment ponds flow less than 10 percent of thes.tinAdditionally, the ponds are
temporary because the operation is moving and liasalife based on the coal reserves
present.

No chemicals are used in mining or processing ereépt flocculants — similar to those
use in drinking water treatment systems — and dmcally, sodium hydroxide or
ammonia are used for pH adjustment in a closed Bmbem for certain coals. Coal
preparation at the mine site is basically a grasédgaration process. An issue in the past
for mines has been the presence of the naturatlyrang mineral pyrite that sometimes
exists in both the coal and some rock units. Tinimeral when exposed to the
atmosphere and water oxidizes to soluble Fe and Hiis has been a problem at pre-
SMCRA sites left un-reclaimed. Such problems a@ded at modern mine sites by the
implementation of BMPs and good mining practicesspant to SMCRA. U.S. EPA
recently withdrew proposed effluent guidelines thoe construction industry finding that
best management practices were sufficient.

Effluent limits for mines in Indiana are more sg@mt than the effluent limitation
guidelines established by U.S. EPAee40 CFR Part 434. The federal ELGs were
established through exhaustive scientific and egoacstudies by U.S. EPA and its
consultants. The parameters currently requiredefsting were found by U.S. EPA to be
sufficient after extensive testing of a much lonligrof parameters of concern. In other
words, U.S. EPA established parameters are indiqaaicameters. That is where the
indicator parameters were found to be within cartanits, other parameters (such as the
RCRA metals) were also found to be within accegadlvhits. For example, pH is a
major factor in the solubility of metals. If théHps kept at an acceptable level then
metals are controlled. Black Beauty has nearly @@falls in Indiana and currently only
one outfall requires occasional treatment for pH tnat particular outfall receives runoff
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from an un-reclaimed pre-SMCRA site. Additionallgpalmine effluent flows are
generated by storm water, thus dilution occurstieasn from cumulative storm water
runoff in the watershed.

Studies and surveys indicate that modern minesotdoreate environmental problems. A
recent verbal survey conducted by U.S. EPA Regiofound that Region 5 States
reported no environmental problems from modernmoas. U.S. EPA’s recent draft
coalmine EIS in West Virginia data indicate thatned watersheds have ecological
values similar to un-mined shedSee“A Survey of the Condition of Steams in the
Primary Region of mountaintop Mining/Valley Fill @bMining” Signal Corporation,
U.S. EPA Region 3, 2000. In 2001, the USGS pubtisadish community survey that
found that streams associated with large scalasginnining activity had high scores in
terms of both the sensitive individuals and totah fcounts (USGS Water Resources
Investigations Report 01-4048). A 2003 lllinois ERRacro-invertebrate study conducted
on Lower Grindstone Creek downstream from form aeRran United Coal Mine
discharge in Southern lllinois found no significatifference between this site and a
control site. A 2003 unpublished mussel and matvertebrate study conducted at an
lllinois coal mine by the lllinois Natural Historgurvey found that mussels were
unaffected by the coal mine discharge and that onsstertebrates were actually more
diverse downstream from the mine discharge. IlllirtePA staff have repeatedly stated
publicly and written in anti-degradation analysiett modern coal mines are not an
environmental problem. lllinois is similar envimentally to Indiana. Indiana mines
have used general permits for approximately 10syeghout problem or question.

Coalmines are inspected frequently. Mine facilifiesluding surface water drainage) are
inspected by the Indiana DNR on a periodic basWritten inspection reports are
required on a monthly basis and a “complete” inpeaeport is required on a quarterly
basis. All flowing outfalls must be sampled by thepector. On larger mines inspectors
are often present several days per week or morditiddally, the Federal Office of
Surface Mining (OSM) conducts random oversight @tsions (which includes the
surface water issues) to ensure that DNR is meafpicable Federal regulations.

The current coalmine general permit requires puindiice. Additionally the mine permit
is public noticed and the permit application is madailable in local libraries typically
7-8 months prior to approval. A considerable mortof the mining permit application is
devoted to the specific surface water issues ®mntine.

In conclusion, there is no scientific evidence ndicate that modern mines in Indiana
significantly lower water quality. There is sigodnt regulatory oversight and extensive
opportunity for the public to comment far beyondatviexists for other general permit
categories.

» Technical necessity Extensive U.S. EPA studies have determined skdiment basin
technology (along with other good mining practidelBs required by State and Federal
Law) is the proper technology for coal mineSeeFinal Development Document for
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Effluent Limitations Guidelines and Standards fdwe tCoal Mining Point Source
Category (EPA-440/1-82/057), Evaluation of Perfance Capability of Surface Mine
Sediment Basins (EPA-440/1-79/200). As part of Hederal Effluent Guidelines
Program Plan, U.S. EPA evaluated the effluent dinég for coal mines (40 CFR 434) in
2003, and decided that revision was not warrantethia time. Finally, the general
permit imposes monitoring requirements and numefiluent limitations designed to
protect water quality.

Mining is different from other industries in thatet facilities and the mine must be
located where the resources are present. Othdordacsuch as proximity to
transportation, power lines, and reserve configomatiictate facility locations and are
critically important to the viability and succedsam operation. Reserves may be owned
or controlled many years before mining occurs ameblve a substantial long-term
investment. Uncertainty as to regulatory requineteecan have a seriously negative
affect on the future of the coal industry in Indaan

Important economic/social developmenCoal mining is deemed to be of social and
economic importance by Indiana statutSee, e.g.IC 14-34-1-3 (7) (“Assure that the
coal supply essential to the nation’s energy respénts and economic and social well-
being is provided and strike a balance betweeneption of the environment and
agricultural productivity and the nation's needdoal as an essential source of energy.”)
Indiana law also requires that operations be caedum a manner that maximizes the
use of the coal resourc&ee, e.gIC 14-34-10-2 (“Duties of permittee.(b) In addition

to other standards a permittee must meet undes afilthe commission, a permittee shall
do the following: ...(2) Conduct the surface coal mgnoperation in a manner that
maximizes the use and conservation of the solitiregource that is recovered so that re-
affecting the land in the future through surfacaleuining is minimized.”)

Coal is Indiana’s major energy source with 95 petred electric generation fueled by

coal. Indiana coal mining provides not only manghhpaying jobs directly but many

ancillary jobs. A typical coal mine will contribuseveral 100 million dollars to the local

economy over the life of the mine and double thataostatewide basis. The cost of
electricity is a major cost for industry and carfeef the location of new industries in

Indiana. Approximately 50 percent of Indiana’s &ledy is consumed by industry. Even

more fundamentally, keeping the cost of electribity raises the standard of living for

all Indiana citizens and especially those on fivembmes. The social benefit of low cost
energy is immeasurable. Further, coal is a viédiomal resource and is important to the
security of the nation. Coal constitutes 95 percg@nfmerica’s fossil energy reserve.

Coal consumption in the U.S. is increasing.

Rule 8 — Noncontact Cooling Water Discharges.

Activities do not result in significant lowering Discharges consist of once-through
noncontact cooling water that has not come intdasirwith any manufacturing material
or wastewater. Noncontact cooling water is a cldemtharge that will not cause a
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significant lowering of water quality for any paratar. In fact, IDEM has expressly
recognized the non-significant nature of noncontecbling water discharges by
providing that such discharges generally shouldogosubject to the reasonable potential
procedures or water quality-based effluent limmas. See 327 IAC 5-2-11.5(g)
(provides that the commissioner shall not imposeBE(s for a discharge consisting
solely of once-through noncontact cooling wateregtén specific cases).

Rule 8 provides sufficient controls to assure thiatharges subject to the general permit
will not cause a significant lowering of water gtial The general conditions provide
that oil & grease must not be detectable; that Freat the discharge shall comply with
the temperature water quality criteria; and tha thscharge must meet conditions of
being free of floating and settleable solids antlaausing excessive foam. The general
permit also contains specific monitoring requiretsefor oil & grease, temperature, and
pH. See327 IAC 15-8-7.

Technical necessity The general permit imposes monitoring requiretsi@md numeric
effluent limitations designed to protect water gyal

Important economic/social developmentindustries use noncontact cooling water to
ensure efficient operations. Industrial activitpports development in the form of jobs,
taxes, and influx of money to the local economycisdevelopment furthers economic
and social progress in communities.

Rule 9 — Petroleum Products Terminals

Activities do not result in_significant lowering Potential discharges from these
operations include storm water, water from hydristasting of storage tanks, and tank
bottom water. Storm water discharges only occuimduwet weather events, when the
receiving water is at high flow conditions (as opp to critical low flow conditions).
Therefore, any potential lowering of water quakitpuld be short term and temporary.
Hydrostatic test and bottom tank water dischargely @ccur once in a particular
location, and generally last for less than a dayerefore, any potential lowering of
water quality would be short term and temporaryrtitermore, the water used to test
lines is from a clean source, and the lines do quottain any significant source of
contamination, providing further support that descddes do not cause a significant
lowering of water quality.

Technical necessity The general permit imposes monitoring requirets@md numeric
effluent limitations designed to protect water dgyal

Important economic/social developmerPetroleum products terminals are necessary to
deliver fuel to local areas, to power vehicles atiter equipment.
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Rule 10 — Ground Water Petroleum Remediation Sgstem

Activities do not result in significant loweringThis general permit covers discharges of
treated groundwater from petroleum remediationesgst  Recovery wells operate
intermittently depending on the inflow of water disewet weather. They cycle on and
off depending on the sump levels. The flow rates mmonitored and reported, and
sampling for various parameters is required to ensompliance. There are narrative
descriptions for controls, equipment calibrationsl enspections of the pumps and wells
and reporting requirements. There are controlsl@mepdue to the very nature of the
general permit requirements. The use of sumpsya&pa and level indicators keep the
flows intermittent and minimum. Impacts are redudsstause the contaminants are
removed and/or treated prior to discharge backéoground or permitted point source
discharge. As the life of the wells and duration tbé remediation continues, the
contamination becomes less and less. No new oeased contamination should be
occurring since the sole purpose of the remedias@ontamination removal.

Technical necessity The specific operations of ground water petrgiertemediation
systems are overseen by IDEM. Further, the genpeamit imposes monitoring
requirements and numeric effluent limitations destjto protect water quality.

Important economic/social developmeriRemediation projects ensure that public health
and the environment is not threatened, and cleagraynd water for future safe use.

Rule 11 — Hydrostatic Testing of Commercial Pipedin

Activities do not result in significant lowering Discharges covered by this general
permit occur in one of the following situationgsting of new lines, or testing of existing
lines to confirm integrity or following repairs. uéh discharges only occur once in a
particular location, and generally last for lesartha day. Therefore, any potential
lowering of water quality would be short term amenporary. Furthermore, the water
used to test lines is from a clean source, andities do not contain any significant
source of contamination, providing further supptitat discharges do not cause a
significant lowering of water quality.

Technical necessity The general permit imposes monitoring requirets@md numeric
effluent limitations designed to protect water dyal

Important economic/social developmentydrostatic testing is necessary to ensure the
proper performance of pipelines, so that leaks @iheér safety concerns are remedied
before the pipeline is uses to convey natural gspr other materials.

Rule 12 — Sand, Gravel, Dimension Stone, or Cru§tede Operations

Activities do not result in significant loweringEntities eligible for coverage under this
general permit use retention basins and sedimentdgpto hold storm water and pit
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dewatering water associated with operations. Riggs from the retention basins and
sediment ponds to waters of the state occur inéetiyy Therefore, any potential
lowering of water quality would be short term aechporary.

» Technical necessity The general permit imposes monitoring requiretsi@md numeric
effluent limitations designed to protect water dyal

» Important economic/social developmenthese operations support development in the
form of jobs, taxes, and influx of money to thedbeconomy. Such development
furthers economic and social progress in commusgiitie

Proposed Rule Language

We believe that either approach — a finding thdivies would not cause significant
lowering, or a determination that activities areessary to support important social or economic
development — is justifiable for each general pgras provided above. Therefore, the enclosed
redline markup of the draft rule provides altervatrule language options to address each
approach. The rule could use one approach fagealéral permits, or could use both approached
and divide the general permits between them.

The proposed rule language for the insignificamtdong approach would be inserted
into draft rule section 6 — activities that willtnrapnstitute a significant lowering of water quglit
— and provide as follows:

Activities seeking coverage under the general psrini 327 IAC
15 are not considered to cause a significant lowenf water

quality.
The proposed rule language for the upfront anti@gion demonstration approach

would be placed in draft rule section 7 — antiddgteon demonstration and determinations — and
state the following:

The department has determined that activities caiztd by
general permits under 327 IAC 15 are necessargd¢onamodate
important economic and/or social development inaite& in which
the discharge is located. A person or entity sttiomyi a notice of
intent to comply with a general permit does notch&esubmit an
antidegradation demonstration.

Documentation supporting either approach shouldnbkided in the fact sheet for the
antidegradation rulemaking. The information wobktome the record to support U.S. EPA’s
determination to approve Indiana’s decision coniogrrantidegradation review of activities
authorized by general permits.
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327 IAC 2-1.3-6, Activities that will not constitue a significant lowering of water quality

This draft rule section provides categories ohato#is for which it has been determined
will not result in a significant lowering of watquality. New or increased discharges associated
with such activities are not required to underge #ntidegradation demonstration process.
There are separate lists provided based on wh#thgrarameter under consideration is a BCC
or non-BCC, and whether the proposed discharge ashigh quality water, OSRW, or ONRW.
We appreciate IDEM’s effort to provide these catezgp of activities. However, we believe
several revisions and additions are warranted.

Dischargers that qualify for one of the activitinghis section should not be required to submit
information prior to submitting an application fanew, renewed or modified permit.

Subsection (a) provides that a discharger propoaimgw or increased discharge that
gualifies for one of the activities that do not stitute significant lowering of water quality shall
submit information to IDEM beforapplying for a construction permit (if required) @ new,
renewed or modified NPDES permit. This procedumates an unnecessary and unjustified
delay. The rule should provide that a dischargail submit information necessary to show that
it qualifies for one of the activities when it ags for a new, renewed or modified NPDES
permit. Any required public notice procedures @ntg antidegradation can be undertaken
concurrently with the public notice procedurestfoe draft permit.

Application of the activities should be the same@®$SRWSs as it is for high quality waters.

Draft rule provision 327 IAC 2-1.3-6(b) providestfdrent application of the activities
depending on whether the proposed discharge ishighaquality water or OSRW. As discussed
previously, SEA 431 mandates that the antidegradathplementation procedures for OSRWSs
should the same as those for high quality watersh the added overall improvement
requirement. Therefore, all activities should ggplboth types of waters.

Addition of activities concerning BCCs, 327 IAC B36(c)

The following activities should be added to thé &§ activities concerning BCCs. The
federal Great Lakes system regulations clearly cthwese activities. The existing state rules for
the Great Lakes system also include these ac#yvitie

* New or increased discharges of a BCC that will ltesaly in a short term, temporary
lowering of water quality.See40 CFR Part 132, Appendix E, Section I, Paragriagdh and
327 IAC 5-2-11.3(b)(1)(C)(iii)(AA); 327 IAC 5-2-1I(c)(1)(A).

* New limits for a non-BCC for an existing permittédcharger that will not allow an increase
in either the existing mass or concentration ofrtbe-BCC discharged, including new limits
that are a result of new or improved monitoringadat analytical methods, or new or
modified water quality criteria or values or efffuelimitations guidelines, pretreatment
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standards, or control requirements for POTV&&e40 CFR Part 132, Appendix E, Section
II, first Paragraph C.; 327 IAC 5-2-11.3(b)(1)(@)(B27 IAC 5-2-11.7(b)(2).

Addition of non-prohibited bypasses to activitiemcerning non-BCCs, 327 IAC 2-1.3-6(d)

The provision for bypasses not prohibited by 38Z b-2-8(11) should be added to the
list of activities concerning non-BCCs. The fedleGaeat Lakes system regulations and the
existing state rules for the Great Lakes systerarlgleallow this provision. See40 CFR Part
132, Appendix E, Section II, Paragraph F.2. and 13Z7 5-2-11.3(b)(1)(C)(iii)(BB); 327 IAC 5-
2-11.7(b)(3).

The provision concerning control of nuisance spest®uld be expanded so that it applies to the
proper use of all water treatment additives, asiged in 327 IAC 5-2-11.7.

Draft rule provision 327 IAC 2-1.3-6(d)(6) concergidischarges of a substance used to
control zebra mussels or other nuisance speciggdke pipes or structures is too limited. The
provision should be expanded to apply to properaisal water treatment additives (WTAS).
Used appropriately, WTAs serve beneficial functioms fact, in many cases, WTAs reduce the
toxicity of wastewater discharges. For examplerasion inhibitors lower the level of copper in
efffuents by slowing the rate of leaching from censers, pipes, and other equipment.

It is important that IDEM continue to support theeption for WTAs that was adopted
by the Water Pollution Control Board when it ameh@27 IAC 5-2-11.7, Great Lakes system
dischargers interim antidegradation implementagoocedures for outstanding state resource
waters, in 2000. That amended rule provides areman for WTAs subject to certain
conditions. See327 IAC 5-2-11.7(c)(1)(D). Those conditions alldive immediate use of
WTAs, other than bioaccumulative chemicals of comcehat have not been previously
approved by IDEM:

(1) If the WTA is not a biocide, the use of the WTsAnecessary
comply with permit conditions.

(2) If the WTA is a biocide, the use of the WTAnscessary to
prevent the loss of human life, personal injurysevere property
damage.

(3) The permittee shall orally report informatiohtbe use of the
WTA to IDEM within 24 hours of the time the pernedt uses or
begins to use the WTA.

(4) The permittee shall provide written notice @EM within 5
days of the time the permittee uses or beginsédches WTA.

See327 IAC 5-2-11.7().
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The provisions concerning cleanup actions neecetanbdified so that they will not prevent or
discourage environmentally beneficial activities.

The list of activities for both BCCs and non-BCQsbcontain a provision concerning
cleanup actions.Seedraft rule 327 IAC 2-1.3-6(c)(4) and (d)(7). Bdsaen recent experience,
this provision needs to be modified to make sum ih can be practically applied. This
provision requires that the action be undertakealleviate an environmental release that “may
pose an imminent and substantial endangerment ftaicpunealth or welfare.” That
“endangerment” test comes from federal statuted,les historically been interpreted broadly,
so that it is not very difficult to trigger. Howes, that is not the way that IDEM has interpreted
the test in applying its current antidegradatiofesufor the Great Lakes system. One case
involved a major project for dredging of contamethsediment from an Indiana river, which is
to be done under the authority of CERCLA and RCRAso, this waterbody is at the top of
IDEM's 8303(d) list of impaired waters, and is arighe top priorities for conducting a TMDL
to restore that water to attainment of water quatindards. Nevertheless, IDEM has taken the
position that the “endangerment” test was not raet that the project therefore had to go
through antidegradation review. Simply put, thatkes no sense. If that project did not meet
the “endangerment” test, then we find it hard toamve of any cleanup activity that would meet
the test. In that case, the “response action” @tiem from antidegradation review would be
meaningless.

To avoid that illogical and environmentally coumerductive result, the “response
action” exemption should be modified to remove itbguirement that the response action must
meet the “endangerment” test. As long as the igtiy conducted under CERCLA, RCRA, or
similar Federal or State authorities, there is adegjassurance that the cleanup is necessary and
will improve the environment. In that case, thexeno reason that antidegradation review is
needed. In fact, having to go through that reviesuld only discourage parties from taking
responsible cleanup actions, which would resulinore impact to the environment, rather than
less. To encourage those cleanup activities, xeenption should be clarified to ensure that
antidegradation review is not required.

Research and development projects should be intladean activity that does not require an
antidegradation demonstration.

There are several other activities that we belshauld be added to the rules. One would
cover research and development projects. Thegectsare generally short-term and temporary
in nature, and produce socially important resuksirther, IDEM has provided exemptions for
these activities in other portions of its rules.

“Brownfields” and other redevelopment projects dddue included as an activity that does not
require an antidegradation demonstration.

Another activity that should be included would coverownfields” projects. An
important policy of this State is to encourage wetigoment of former industrial sites in urban
areas. If a company seeks to build a new fadititpne of those areas, bringing new jobs into



Ms. Megan Wallace
May 30, 2005
Page 36

areas where those jobs are badly needed, Stateégsadhould encourage those activities. But if
a developer has to go through the lengthy and resaantensive antidegradation review process
before beginning a redevelopment project, it migéty well go elsewhere, especially since it
might find out at the end of the process that rtgget did not meet the vague “important social
and economic development” test, so that the proyectid not “pass” antidegradation review and
could not happen at all. To avoid that resultreh@eeds to be a “brownfields” exemption in the
antidegradation rules, so that companies are eagedrto pursue redevelopment of sites in
urban areas, including areas that have been désthaa “empowerment zones.”

Discharges that have been granted variances shooidalso be required to submit an
antidegradation demonstration because the applicadnd review process for obtaining a
variance is substantially the same as the antidatipm demonstration and review process.

The draft rule should include a provision providitigat antidegradation review is not
required for agency-approved variances, includiagances granted pursuant to the streamlined
mercury variance rule recently adopted by the We&w@ution Control Board. All variance
applications must review both the types of techgpl@apable of treating the pollutant of
concern and the social and economic costs of Imgjadnd operating each type of technology.
This review is very similar to the technology reviand demonstration of social or economic
importance that is required for antidegradationiewv In fact, U.S. EPA recommends that
States use the same process for reviewing socilemonomic impacts for variances and
antidegradation review. See Interim Economic Guidance for Water Quality Stamida
Workbook, EPA 823/B-95-002 (March 1, 1995). ThiidDEM has granted a variance to a
discharger, it makes sense that the discharger|dhonat also need to complete an
antidegradation demonstration.

327 IAC 2-1.3-7, Antidegradation demonstration andletermination

Demonstration of Technical Necessity of Loweringtgvauality

U.S. EPA and IDEM have interpreted the antidegiadatiemonstration to require two
demonstrations: one concerning technical necessity the other about economic or social
importance. The technical necessity component exmscreview of whether the proposed
discharge will be minimized to the extent thateshnical practicable, considering cost-effective,
reasonably available control measures. Undertdss a new or increased discharge will be
approved during antidegradation review to the extieat the discharge cannot be prevented or
reduced by those measures.

The draft rule language in 327 IAC 2-1.3-7(b)(3pukl be revised so that the technical
necessity component of antidegradation review fesusn whether cost-effective, reasonably
available technologies can reduce or eliminateopgsed significant lowering of water quality.
Further, if a discharger will meet federal techiggtdnased standards, it should not have to make
another demonstration regarding technical necessigntidegradation review. Where federal
technology-based standards have not been develdpedassessment of technical necessity
should focus on national capabilities of a paracuhdustry. This process provides a precise set
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of protocols that both dischargers and the putbigld use to monitor the work of IDEM. It

provides IDEM a defensible reason to choose aroo@nd a framework to make predictable,
consistent decisions.

Cost must be taken into consideration during thehrieal necessity portion of
antidegradation review. It has been suggested éajain members of the environmental
community that the technical necessity componeantitiegradation review should not take cost
into consideration, and should instead be a teswlodther any technology, regardless of its
expense or availability, is available as an alteveato lowering the quality of a high quality
waterbody. This position is not supported by fatleegulation and guidance on antidegradation
review, and is not an appropriate policy for that&of Indiana to adopt. The Great Lakes Water
Quality Guidance, U.S. EPA’'s most complete explamabdf antidegradation review, states that

the technical component of an antidegradation detnation should include the following
analyses:

A. Pollution Prevention Alternatives Analysis. ididy any cost-
effectivepollution prevention alternatives and techniquest tare
available to the entity, that would eliminate agrsficantly reduce
the extent to which the increased loading resulta lowering of
water quality.

B. Alternative or Enhanced Treatment Analysis. nidg
alternative or enhanced treatment techniques tieataailable to
the entity that would eliminate the lowering of emaguality and
their costsrelative to the cost of treatment necessary taeaeh
applicable effluent limitations.

40 CFR Part 132, Appendix E, 1ll — Antidegradatid@monstration (emphasis added). It is clear
from this regulatory language that U.S. EPA intetfuls technical necessity demonstration to
take costs into consideration. This regulationsugported by information provided in the
Supplementary Information Document (“SID"):

To assess the need for a significant lowering ofewguality, a
person proposing an action that would lower wateality would
first determine whether or not existing treatmepylliution
prevention, additional treatment or some combimatiathin a
defined cost rangeould avoid the need to lower water quality.

SID, Section VIII.A.2.c., Antidegradation Demonsioa. [Emphasis added.] U.S. EPA’s
regulations and guidance on the technical necess#yionstration clearly take cost into
consideration. There is absolutely no reasonridiaha to make its demonstration requirements
more stringent. In fact, cost considerations mpisty a role in the technical necessity

%water Quality Guidance for the Great Lakes Systeé®applementary Information Document (SID),” EPAO&ER-
95-001, March 1995.
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demonstration; otherwise, most dischargers wouler eget beyond this part of the
demonstration, and antidegradation review would eacta complete bar to new or increased
discharges.

If a discharger is meeting federal technology-bagtaddards, it should not have to make
another demonstration regarding technical necessitgntidegradation review. Technology
review could become extremely cumbersome and tomstaming, slowing down the process for
making changes in facility operations. Also, ift mimne properly, the technology review could
contradict control decisions that have already beawde by U.S. EPA. For many industries,
U.S. EPA has issued effluent limitations guidelingkich specify technology standards for the
industry (e.g., best available technology, bestctorable technology, best conventional
technology, new source performance standards)ustndl dischargers have spent millions of
dollars to install technology controls. These d&gers should not be forced to possibly spend
even more to remove those controls and installrogggiipment based on an antidegradation
review. Instead, if a discharger has installecefally-required technology controls, it should be
presumed that those controls meet the antidegoadegchnical necessity test and nothing more
should be required. This presumption would make #ntidegradation review process
significantly quicker and more efficient for all moerned, and would ensure that soundly based
technology decisions made by U.S. EPA are givdrcfedit.

Where federal technology-based standards have e®t Heveloped, the assessment of
technical necessity should focus on national cdipabi of a particular industry. When U.S.
EPA has not established technology requirements fparticular industry or operation, IDEM
should adhere strictly to the spirit of the U.SAEprocess in undertaking a technical necessity
review. Federal rules establish how case-by-cdffeest limitations are set. These rules
consider the age of the equipment and facilitiegolved, the processes employed, the
engineering aspects of the application of varigges and control techniques, process changes,
the cost of achieving such effluent reduction, armh-water quality environmental impact
(including energy requirements). The assessmemildlcompare nationwide capabilities in a
particular industry, not only a particular Indiaia&ility capability. An Indiana facility would be
justified in reducing a proposed discharge if, amdly if, it would have been required for the
entire industry in accordance with U.S. EPA protscdn following such a policy, the economic
analysis follows the standard procedure that UFA lvould use to tighten controls in a manner
fair across the same industry.

Demonstration of Important Economic or Social Depehent

In a memorandum dated March 14, 2001, IDEM tookpibstion that it alone must make
the affirmative determination about what activitege economically or socially important.
However, the antidegradation policy requires_thaed3d make a determination about important
economic or social development. Neither the fddevathe State rule specify that any one
agency, such as IDEM, is solely responsible fordieasion. In fact, IDEM has admitted that
making decisions about what types of activitiesem@nomically or socially important is outside
of its functions, proficiencies and area of exserti Other agents of the State, whether other
State agencies or local government, already havauthority and duty to make judgments about



Ms. Megan Wallace
May 30, 2005
Page 39

the economic or social worth of a project or atyiviFor example, the Indiana Utility

Regulatory Commission (“IURC”) is responsible fating on the necessity of public utilities.
Similarly, decisions about new development are eskkd by local governments through the
planning and zoning process. Thus, the demonstratiocess should rely on these State agents
to act within their existing authority to reviewammic or social importance. This approach
will assure that the decision maker is approptiatearry out the task. It will also avoid the
redundancy of having multiple governmental entitreking similar or identical decisions, and
eliminate the possibility of inconsistent finding®f course, under this approach, IDEM would
still be making the other determination under agradation review: that the new or increased
discharge is necessary from a technical standpoint.

We recommend that the following process be usedotawluct important economic or
social development reviews.

New Business and Development

New business and development activities typicatyuire review and approval by one or
more agents of the State. If an agent of the Sigpeoves a new business or development, this
decision is presumed to meet the economic or samigortance test for antidegradation
purposes, and separate review by IDEM is not nacgss The following are examples of
appropriate agents of the State:

* The IURC judges the necessity of public utilitigsrbviewing current and anticipated future
needs for service in the area in which the utilitgnds to locate and by reviewing the
utility’s proposed rate structure. If the IURC elehines that a public utility is needed in an
area, it issues a certificate of public conveniesmog necessity. For example, power utilities
may only be sited upon a finding that “public conemce and necessity require or will
require the construction, purchase, or lease ofatiéty.” IC 8-1-8.5-5(b)(3). Thus, if the
IURC issues a certificate of public convenience aecessity to a power company, its
judgment meets the requirement under antidegradatiacerning demonstration of
important economic or social development. We raoemd this approach for all public
utilities regulated by the IURC.

* The Indiana Department of Commerce (“IDOC”) issgeamnts and loans to support new and
expanding businesses in Indiana. For exampldnthestrial Development Grant Funds
awards money to local governments to build infrattire needed for a new or expanded
business. IDOC requires that the project be rélaieeconomic development and have the
potential to create new jobs. Projects that agebdé for grant funds include water and
sewer lines, wastewater treatment facilities, grgefacilities, road improvements, rail spurs
and fiber optic cable. Several of the eligiblejpocts — sewer lines, wastewater treatment and
drainage facilities, road improvements — could ltasua new or increased discharge of
wastewater subject to antidegradation reviewD®C has determined that such
infrastructure is necessary to economic developmnmethie area, it should automatically be
assumed that the project has demonstrated its seommportance under antidegradation.
Likewise, it is possible that the infrastructurejpct is needed to support a business that will
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have a new or increased discharge of wastewatece @gain, IDOC’s decision to award
grant funds to the infrastructure project shoulisfaany antidegradation requirements
concerning economic or social importance to thenass expansion project.

* Indiana’s home rule statute vests local units efegoment — including counties, cities, towns
and townships — the powers they need to effectigpbrate local affairs. 1C 36-1-3. In
particular, IC 36-1-3-3(b) provides that “[a]ny duas to the existence of a power of a unit
should be resolved in favor of its existence.”attdition, IC 36-1-3-4 in part states:

(b) A unit has:
(1) All powers granted it by statute; and

(2) All other powers necessary or desirable in ¢beduct of its
affairs, even though not granted by statute.

Land use planning and development is a primary diitygcal government. 1C 36-7-2-2
describes the general power of a local unit of govent to “plan for and regulate the use,
improvement, and maintenance of real property haddcation, condition, and maintenance
of structures and other improvements.” Furthermi@e36-7-4-201, in defining the purpose
of local planning and zoning, provides as follows:

(b) The purpose of this chapter is to encouragts taiimprove the
health, safety, convenience, and welfare of thiéizens and to
plan for the future development of their commussitie that end:

(1) That highway systems be carefully planned;

(2) That new communities grow only with adequat®liguway,
utility, health, educational, and recreational liies;

(3) That the needs of agriculture, industry, andsifess be
recognized in future growth;

(4) That residential areas provide healthful sunthags for family
life; and

(5) That the growth of the community is commensanaith and
promotive of the efficient and economical use dblpufunds.

Through the planning and zoning process, local gouents are charged with the
responsibility to make decisions about what agésiire important for their areas, whether
in terms of economic growth, public health and safe social improvement.

In this regard, local governments have the authtsitact on behalf of the State in the local
planning process of determining economic or samabrtance. Other actions by local
entities can have the same meaning. These degisiolide providing tax abatements, roads



Ms. Megan Wallace
May 30, 2005
Page 41

and utilities at tax payer expense, and otherativies demonstrating the value the local
entity finds in having the action take place. ®iere, IDEM does not need to have a
redundant oversight approval process for antidegiawl review. This should be the case
whether the new business or development needs engaea rezoned, needs a variance
from a zoning classification, or otherwise seekspsut from the local government. It also is
appropriate if the area is already properly zobedause the local government has
previously made the decision that business or dpwme¢nt of a certain type is economically
or socially important for the community. Furthemmoto the extent a process is considered
that requires local government review outside eftthditional planning and zoning process,
antidegradation review should not become a sectiathpt for opponents to fight a project
that has already received local approval.

Undoubtedly, there are other existing state agenare local governments that could
have an important role to play in review of economir social importance. For example, the
Indiana Development Finance Authority provides salvgrants and loans to Indiana businesses.
Also, activities requiring antidegradation reviedvat will be located in areas participating in the
Indiana Enterprise Zone Program, which is desigoneadcprove the quality of life in designated
enterprise zones through community and businessvedopment initiatives, should
automatically qualify as important. If the geneaglproach allowing appropriate agents of the
State to make economic or social importance detextioins is adopted, other existing authorities
would need to be identified and evaluated for thppropriateness.

It may be the case that some new businesses oftogewvents will not be required to
undergo a preexisting state or local approval meceThis could be the case for activities or
projects that do not require oversight by a stgenay, and which will be located in one of the
Indiana counties that have not adopted local pfep@ind zoning control. In these situations,
several options should be available. First, nesiriesses or developments could request that the
local government adopt a resolution or issue ardett support for the activity or project. If the
local government does so, this action would creafgesumption of the economic or social
importance of an activity or project. If the logdvernment does not act, the new business or
development would submit information to IDEM or #mer agent of the State to allow it to make
an economic or social importance decision. Likewiat its option, the new business or
development could go straight to IDEM or anothegrdgf the State to seek a determination that
an activity or project is economically or socialtyportant.

Existing Business and Development

There are two scenarios that could arise for exgdbusiness and development activities.
First, a business or development simply could bzeimsing its capacity, but not otherwise
making new products or adding new processes. kample, a manufacturer that currently
produces one million units of its product a yeanldadecide to boost production to two million
units a year. In this case, economic or sociabirtgmce review should not be necessary because
it is presumed that the existing business or dgveémnt is important to the area, and that action
of increasing capacity enhances the importancbebtsiness or development. In other words,
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if the business or development was originally juti¢ge be economically or socially important,
doing more of the same does not require additimhaéw.

The second scenario that could arise involves dstieg business or development
wanting to add a new product or process that clsatigenature of the business or development,
and consequently, the nature of the discharge fraacility. As a general rule, these types of
changes may not require any review by a state ggenca local zoning determination.
Therefore, the same set of options be used as thtzded above for new business or
development without preexisting state or local eevi The existing business or development
could seek a local resolution or letter of supmortequest review by IDEM or another agent of
the State if local government does not act oran bf local government action.

To implement these procedures, the following laggushould be added to subsection
7():

If the unit of government in which the proposed mawncreased
discharge would occur:

(A) issues any necessary permits, approvals, oimgotecisions
concerning the proposed activity; or

(B) determines by resolution that the proposedvaigiwill support
important economic or social development in the@aoe

(C) does not object to or otherwise oppose theiacti

the commissioner shall determine that the actidibes support
important economic or social development in theare

Consideration of Benefits of New or Increased Désge

In connection with the social and economic develepimanalysis, IDEM should be
required to consider the environmental benefitthefaffected discharge. For example, cooling
water is valuable for low-flow augmentation andr that reason, may be environmentally
preferable to any nondischarge alternative. Argydabose types of benefits militate against any
finding of degradation or, alternatively, suppdnt important economic and social development
prong of antidegradation review.

The notice requirements in subsection 7(b)(4) shbeldeleted.

Subsection 7(b)(4) states that applicants prepairtglegradation demonstrations must
make a good faith effort to notify all governmemtprivately sponsored conservation projects
that have specifically targeted improved water ipalr enhanced recreational opportunities on
the waterbody in that area of the proposed newmareased discharger. This notification would
be required before the demonstration is submittd®EM for review. This provision should be
deleted, because it is unnecessarily duplicatiit@public notice requirements that IDEM must
fulfill in accordance with section 10 of the draite.
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There is no requlatory basis for requiring evalmator consideration of negative impacts, as
specified in subsection 7(c).

The draft rule states that the antidegradation aestnation must contain an analysis of
the positive and negative social or economic dgaraknt impacts to the area. This requirement
bears no relation to the antidegradation standaini;h requires IDEM to consider whether the
proposed lowering of water quality is necessargpdoommodate important social or economic
development in the area. This standard is fociss¢ely on the positive social or economic
impacts of a proposed activity. It does not regan extensive cost-benefit analysis, or even a
general weighing of costs versus benefits. Theegi@quirements concerning negative impacts
or costs should not be required, and should beetefeom the rule.

We also recommend that two additional factors badeddo this provision: production
level increases and efficiency increases. The Iidah antidegradation rule includes these
additional factors as relevant to the assessmemmdrtant social or economic development in
the area.

The extensive list of factors in subsection 7(f)¢hat IDEM must consider in making a
determination on an antidegradation demonstratimulgl be deleted, and replaced with a simple
requirement to consider information submitted bg #pplicant as required by the rule, along
with other information deemed relevant by IDEM.

The list of 13 factors that must be considered IDEM when reviewing an
antidegradation demonstration is overly prescrgtand bears no relation to the antidegradation
standard. The antidegradation standard requirdsMIiDo consider whether the proposed
lowering of water quality is necessary to accomn@damportant social or economic
development in the area. It does not require aansie balancing of costs and benefits, as
would be indicated by the list of factors. By umting this list of factors, IDEM is effectively
raising the bar set by the federal regulations feaking a successful antidegradation
demonstration. This is not warranted, and may alsbbe done unless IDEM specifically
addresses why it has determined to propose stateguires that are more stringent than federal
regulations.

The list of factors provided in subsection 7(f)6hould be replaced with the following
provisions:

The commissioner shall consider the following:

(A) Information submitted by the applicant pursusmsubsections
b, c, and d, as appropriate;

(B) Information submitted during the public commeetriod, and
if held, the public meeting; and

(C) Any other information regarding the proposedivity and
affected waterbody that the commissioner deemsoappite. Any
such information must be clearly identified in thecumentation
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concerning the commissioner's determination on the
antidegradation demonstration.

Consideration of impacts to endangered or thredtspecies should be limited to species listed
pursuant to the federal Endangered Species Act.

Subsection 7(f)(2)(C) provides that the commissiosieall deny some or all of the
request to lower water quality if the action wojddpardize state listed endangered or federally
listed threatened or endangered species. As @golaipreviously in these comments,
antidegradation rules should not contain speciaviprons for threatened or endangered species,
because they are already fully protected by theem@uality criteria. Therefore, this provision
should be deleted.

The provisions concerning approval of antidegrasatdemonstrations in subsection 7(f)(3) are
inconsistent with the requirements of the antiddatian standard.

Subsection 7(f)(3) provides a standard of revieat i different from that provided in the
antidegradation standards, and is also inconsistgtthe provisions in subsection 7(f)(3). The
language of this provision should be revised adsvid:

The commissioner shall approve the request to laveter quality
if

(A) cost-effective measures necessary to prevemhinmize the
proposed lowering are not reasonably available; and

(B) the action that would cause the lowering is essary to
accommodate important economic or social developnrerihe
area in which the waterbody is located.

327 IAC 2-1.3-8, Designation of a waterbody as antstanding state resource water

The draft rule lanquage is inconsistent with theigl®ation requirements specified in SEA 431.

In 1999, IDEM published a second notice draft tmiah review rule that included
detailed designation procedures for OSRWs and ONRWsomments submitted on that draft
rule, the IWQC and IMA raised substantial concewith many aspects of these proposed
procedures. IDEM did not move that comprehensitemaking effort to the next step, and
instead decided to initial several new rulemakiffipres, each with a more focused subject
matter. This draft rule represents the rulemalafigrt specific to antidegradation and special
designations of waterbodies. This section on OSkgdignations appears to recycle most of the
1999 draft rule procedures, and merges these puoeedwith the SEA 431 provisions
concerning OSRW designations. However, in doingdB&M has made the draft rule language
inconsistent with the designation requirements ifpecin SEA 431, and has also failed to
remedy any of the problems with the 1999 draft prtecedures.
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SEA 431 provides clear direction concerning dedigna of OSRWs. The Water
Pollution Control Board must make a determinatibat tthe waterbody has some unique or
special ecological, recreational or aesthetic ficamce. IC 13-18-3-2(g). The Board also may
not adopt a rule designating a waterbody as an OSRW it has considered the following
factors:

* Economic impact analyses taking into account futpopulation and economic growth,
presented by any interested party.

» Biological criteria scores, considering fish comnties, macroinvertibrate communities, and
chemical quality criteria using representative tgstal data from the waterbody under
consideration.

* The current level of urban and agricultural develept in the watershed.

 Whether the designation will have a significant exde effect on future population,
development and economic growth in the waterstigdeiwaterbody is in a watershed with
more than three percent urban land use or sermasnicipality with a population of greater
than 5,000.

* Whether the designation is necessary to protectitiicpue or special ecological, recreational
or aesthetic significance of the waterbody.

IC 13-18-3-2(h). All of these considerations amdlings must be summarized, made available
to the public and presented to the Environmentahli@uService Council. IC 13-18-3-2()).
Further, for any newly designated OSRWSs, the Boaudt have already adopted antidegradation
implementation procedures consistent with othewigrons of SEA 431, which are discussed
below. IC 13-18-3-2(n). These new requiremenfiecethe General Assembly’s intent to make
the OSRW designation process thorough and to enlsatenly those waters truly deserving of
special protection receive this designation. As loa seen from the types of information that the
Board must consider before designating an OSRWpifscsuch as economic development,
social growth and existing land uses are key ceanattns.

The merger of the SEA 431 requirements with theQ1l@@ft rule procedures results in
provisions that are inconsistent with the statufmgvisions. For example, subsection 8(c)(4)(B)
provides that a first or second order stream iuadeveloped watershed can qualify as having
“unique or special recreational or aesthetic sigaifce.” This provision is problematic for
several reasons. Subsection 8(d)(7) providesiaitief of “undeveloped watershed” that would
clearly allow a watershed dominated by agricultwrsés to qualify as “undeveloped.” This
outcome clearly conflicts with the SEA 431 provissp which require consideration of the level
of current agricultural development in the watetsh8eelC 13-18-3-2(h)(3). Also, there is no
basis for automatically assuming that first or secorder streams in undeveloped watersheds
are of such quality to elevate to the status ofi@reon for “unique or special recreational or
aesthetic significance.
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We also have several specific concerns with thégdason procedures taken from the
1999 rule, which are provided in the balance of @mments on this draft rule section. IDEM
needs to complete reconsider the OSRW designatmeegures, to ensure consistency with the
SEA 431 provisions and to remedy the following peotos.

To meet the “unigue or special ecological signifiog’ test, a waterbody should have excellent
biological quality and either excellent chemicabljy or excellent physical quality.

The draft rule provides that for a waterbody tocbhasidered to be considered to have
unique or special ecological significance, its gyamust be excellent in any two of the
following areas: biological quality, chemical gugliand physical quality. We have several
concerns about this test. For example, we belibaeto be designated as an OSRW, with the
stringent implementation procedures that apply, aievbody should have at least excellent
biological quality, and either excellent chemicahtity or excellent physical quality. Otherwise,
a water that is not biologically healthy can becaneg@SRW, and that simply makes no sense.

The criteria for determining “unique recreationa@sthetic significance” are largely irrelevant to
whether a waterbody needs additional protectiombeyhe water quality standards.

The draft rule provides that to be considered teehanique recreational or aesthetic
significance, a waterbody must have at least twtheffollowing characteristics: (1) excellent
aesthetic quality; (2) be partially or completebntained in or bordering on a State, Federal or
locally-designated park, forest, natural area, ature preserve; (3) have endangered or
threatened species contained within or dependenh®nvaterbody; and (4) be an outstanding
recreational fishery or be a first or second ostezam in an undeveloped watershed. There are
a number of problems with this set of criteria, ethare too vaguely defined and do not focus
properly on the factors that should be most relet@@®@SRW designation.

The result of designating a waterbody as an OSRWaisdischargers to that waterbody
will be subject to very stringent limitations, esdly on their ability to increase their
discharges. Therefore, it makes sense to make O8&gions based on two primary factors:
the need to protect the water quality of the waidyb(beyond the protections already applying
through the water quality standards and the Tipra2edures), and the social/economic impacts
that will result from imposing requirements beydhd standards and Tier 2 process. But most
of the previous criteria that IDEM has proposedd&te do not go to either of those two key
factors. For example, whether the waterbody hasusstanding recreational fishery, or whether
it happens to border on a locally-designated paaike nothing to do with whether the waterbody
needs additional protection or whether OSRW clasdibn would have serious social/economic
impacts. Therefore, these criteria should notdesiclered.

The criteria for judging excellent biological guglheeds to be made consistent and the agency
should rely only on valid methods and data.

The criteria for determining excellent biologicalaijity are inappropriate and internally
inconsistent. To qualify based on fish data, thetenbody must have an Index for Biotic
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Integrity score that is in the top 10 percent,ibotin qualify based on a macroinvertebrate score
that is only in the top 25 percent. The fact thavaterbody is merely in the top quarter of its
class in biological health should not be enoughméke it an OSRW. Instead, 10 percent should
be the minimum score for any type of data, and tefwady should have to be in the top 10
percent in fish health and in macroinvertebratdthea

IDEM also needs to make sure that its judgmentbiological health are made based on
technically valid methods and data. The draft mefeerences a series of studies performed by
Tom Simon, now with the United States Fish and WeédService. Those studies have been
reviewed by experts in the field, who have conctutleat the studies are technically invalid,
have not been subjected to peer review, and cabeotsed as the basis for stream use
designations. (The reports prepared by those expeg enclosed with these comments and are
incorporated by reference.) Reviews of field data discussions with sampling crews have
found numerous data errors in the reports, a lackepeatable, peer-reviewed sampling
methodologies, and inadequate, cursory field samggkchniques. As a result, the conclusions
of these reports are highly suspect, and the raa& @anot usable for biological assessment
purposes. Therefore, IDEM cannot rely on thosalistuin making OSRW classification
decisions based on biological quality.

The “excellent chemical quality” test for a spedlakignation is too subjective and allows waters
to meet the test even if they are not complyindywiiter guality standards.

We also have concerns about the “excellent chemueality” test in the draft rule. This
provision is completely subjective and leaves tgenay with the ability to make arbitrary
judgments. As previously proposed, excellent cloahquality means only “a determination by
a comprehensive assessment of the watershed” tesiogpted and reliable analysis techniques
and methods,” which makes a comparison to “referemndition(s)” that are based on “similar
studies that characterize the optimal conditiontf@ region.” Nowhere does that test actually
require that the waterbody be in compliance withtewajuality standards. Therefore, it is
possible under that test to have a waterbody quakf having excellent water quality, even
though it has levels of several pollutants thatsagaificantly higher than allowed by standards.
The test should be revised to require that to Haxeellent chemical quality,” a waterbody must
be in compliance with most, if not all, applicablemeric water quality standards.

327 IAC 2-1.3-9, Designation of a waterbody as antstanding national resource water

The draft rule provisions for designations of ONRYgstate the procedures from 1999
draft triennial review rule, and simply add a staty citation to the SEA 431 requirements. The
ONRW designation is meant to describe the benchmiankater quality that shall be maintained
and protected, and is only intended for certaires$ypf important waters:

 Waters protected through federal or state law, ige@sial or secretarial action,
international treaty or interstate compact.

* Waters with exceptional recreational significance.
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» Waters with exceptional ecological significance.
* Waters with other special environmental, recreatian ecological attributes.
» Waters for which designation is necessary to ptaitteer ONRWS.

IC 13-18-3-2(d). These factors should be cleadsgtated in the rule language, so that the
appropriately high bar for designating an ONRWI&ady understood.

Repealed Sections

Section 8 of the draft rule language contains tadfsthe current rule sections to be
repealed upon adoption of the rulemaking. Thisi@edncludes the current Great Lakes system
antidegradation standards and implementation proesd It would also include 327 IAC 2-1-2,
the antidegradation standards for waters outsideeoGreat Lakes system.

Conclusion

As can be seen from these comments, the Indiana@rWadality Coalition and the
Indiana Manufacturers Association have many sigaift concerns with the draft
antidegradation rule. We believe that these carscerust be addressed before the rulemaking
moves forward, and that incorporation of our sutggeshanges will result in an antidegradation
rule that is workable and appropriate to meet guefal requirements for antidegradation review.

If you have any questions about these commentaseléeel free to give me a call at
312/214-8812.

Sincerely,

Kari

Kari Evans

Enclosures

cc: Members of Indiana Water Quality Coalition dndiana Manufacturers Association



